MALAYSIA

IN THE HIGH COURT OF SABAH & SARAWAK

AT KOTA KINABALU

CIVIL SUIT K 22-46-2003
BETWEEN

MERCES BUILDERS (S) SDN BHD
-
PLAINTIFF

AND

WONG YIT MING
-
DEFENDANT

IN OPEN COURT

THE 26TH DAY OF APRIL 2006

J U D G M E N T

Introduction

The Plaintiff, Merces Builders (S) Sdn Bhd, claimed against the Defendant, Wong Yit Ming, the sum of RM1,051,895.00 as being “advances”, that is money lent which the Defendant did not repay. The money was alleged to have been lent to the Defendant over a period, from (according to the statement of claim) 10 December 1996 to 28 January 2001, and in various sums making the said total. However, the Plaintiff obviously changed its stance when it departed from its statement of claim to allege in their Reply this way:

1. In reply to Paragraph 2 of the Defence and Counterclaim, the Plaintiff states that the sum of RM1,051,895.00 was paid to the Defendant as an advance in consideration of the Plaintiff’s being awarded the job as main contractors for the projects of Ragam Handal Sdn Bhd……and Winmart Sdn Bhd…..and as security for the contracts the [Plaintiff] executed the sale and purchase agreements with the shareholders. Since the contracts have been terminated by Ragam Handal [Sdn Bhd] and Winmart [Sdn Bhd] and the [Plaintiff] did not take over Ragam Handal [Sdn Bhd], the advance of RM1,051,895.00 paid to the Defendant as agent should be refunded or repaid to the Plaintiff by the Defendant as there is a total failure of consideration.
Pausing here, if the claim is simply for money lent as the statement of claim made it out to be, the money must be repaid by a certain date. But by their Reply the Plaintiff appears to say implicitly that the money need not be repaid if the two companies named therein do not terminate the contracts they made with the Plaintiff. The parties had agreed that the assertion in the Reply forms the alternative claim of the Plaintiff and the issue is stated this way:

4. Further or in the alternatively whether the alleged sum of RM1,051,895.00 was paid to the Defendant as and advance in consideration of the Plaintiff being awarded the job as main contractors for the projects of Ragam Handal Sdn Bhd and Winmart Sdn Bhd.

5.
Whether the alleged advance of RM1,051,895.00 paid to the Defendant should be refunded or repaid by the Defendant to the Plaintiff on the ground that there has been a total failure of consideration as the contracts between the Plaintiff ad Ragam Handal Sdn Bhd and Winmart Sdn  Bhd had been terminated

As for the Defendant, he has a counterclaim against the Plaintiff for the sum of RM2,478,105.00 as being moneys due to him from the Plaintiff under two agreements both dated 1 August 1996 under which a sum of RM2,760,000.00 was alleged to be due and only RM281,895.00 was paid. This sum of RM281.895.00 was part of the RM796,895.00 which the Defendant had admitted receipt but the defence was that the remaining sum of RM515,000.00 was payment by the Plaintiff for the purchase of the shares of the Defendant in a company called Asal Firasat Sdn Bhd and for the purchase of an entity called Sabah Boleh.
The Plaintiff through their counsel’s closing speech abandoned a sum of RM255,000.00 from their claim, leaving a claim of only RM796,895.00, the sum which the Defendant, as stated earlier, admitted receiving. The Plaintiff’s counsel also did not in his address seek to support the claim on the basis of money lent thus leaving only the bases mentioned in the issue enumerated as 4 and 5, supra.
Facts of case

The Plaintiff were looking to expand their business to Sabah and their Sim Kiang Chiok (“Sim”) director was eventually able to meet up with the Defendant in 1995 at which time the Defendant was a politician and Sim said that the Plaintiff  “had a better chance of securing projects through” the Defendant’s position. The Defendant himself also said that the Plaintiff had requested him “to lobby for low cost housing jobs in Sabah”. Two companies, namely Winmart Sdn Bhd (“Winmart”) (which was at then time owned by the father and brother of the Defendant) and Ragam Handal Sdn Bhd (“Ragam”) were to feature in the transactions between the parties. On 28 August 1996 Winmart entered into an agreement with the Housing and Town Development Board (“the Board”) to erect 431 units of houses on 8.45 hectares of the land belonging to the Authority. Given the circumstances, it must have been known to the parties much earlier and in any event by the 1 August 1996 when the two agreements both dated 1 August 1996 were entered into that the Board was going to enter into the said agreement with Winmart because both agreements made reference to the said agreement which Winmart entered into with the Board. That agreement, in my view, was also the reason why the two agreements both dated 1 August 1996 were entered into. 

One was between the said father and brother of the one party and Ragam as the other party with Ragam buying from them the issued 2 shares in Winmart for RM1.2 million which company Winmart only asset was the said agreement it had entered into with the Authority to which mention was made in this agreement.  The payment was to be made in terms of Article 3 of that agreement, viz.:-

ARTICLE 3:
CONSIDERATION
The total consideration for the purchase of the said shares is RINGGIT MALAYSIA ONE MILLION TWO HUNDRED THOUSAND ONLY (RM1,200,000.00) which shall be payable by the Buyer to the Sellers in the following manner:-

(a)
a sum of RINGGIT MALAYSIA THREE HUNDRED THOUSAND ONLY (RM300,000.00) shall be payable upon signing of the said Agreement and the transfer of the said shares;

(b)
a further sum of RINGGIT MALAYSIA TWO HUNDRED THOUSAND ONLY (RM200,000.00) shall be payable upon approval of the development plan of the Project which shall be secured by the Sellers; and

(c)
the balance sum of RINGGIT MALAYSIA SEVEN HUNDRED THOUSAND ONLY (RM700,000.00) shall be payable on monthly basis at RM100,000.00 per month upon commencement of works of the Project (hereinafter referred to as “the said works”) until full settlement: PROVIDED ALWAYS that the said works must commence within one (1) year from the date of the approval of development plan of the Project failing which this Agreement shall be deemed revoked and the said shares will be transferred back to the Sellers who shall then refund all sums paid under the terms herein set out except for Article 3 (a) in  which event the parties hereunder shall be released from all their respective obligations.

The benefit of this agreement was on 6 August 1996 assigned to the Defendant. The Plaintiff came into the picture in this agreement by their issuing (under their previous known name) to the said father and brother the following undertaking (after cropping the unnecessary parts):
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LETTER OF UNDERTAKING

A

Date:

DATUK WONG PAK HIUNG &
MR WONG YIT FU!

Dear Sirs

RE: SALE AND PURCHASE AGREEMENT DATED 1.8.1996 IN RESPECT

OF WINMART SDN BHD
SELLER : DATUK WONG PAK HIUNG & WONG YIT FUI
BUYER : RAGAM HANDAL SDN BHD

In consideration of:-

(1) you having entered into the Sale and Purchase Agreement dated the Ist day of
August 1996 (“said agreement”) with Ragam Handal Sdn Bhd pertaining to the
sale and purchace of 2 fully paid-up shares in Winmart Sdn Bhd (“said
Company”) for the purchase consideration of RM1,200,000.00 : and

(2) you having executed the Memoranda of Transfer (Form 32A) dated the 5th day
of August 1996 in favour of Ragam Handal Sdn Bhd ;

we hereby confirm that we are aware of the said agreement and we hereby undertake to
pay the purchase consideration of RM1,200,000.00 to you.

Yours faithfully
for MERCES BUILDERS (S) SDN Bl
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The Plaintiff, in my view, issued the letter of undertaking because Winmart awarded the works under the agreement (Winmart made with the Board) to the Plaintiff and also because by the other agreement dated 1 August 1996, the Plaintiff would become the owner of 60% of the shareholdings in Ragam which 60% the Plaintiff bought from the Defendant, that is buying 180,000 shares of the 299,998 shares that were owned by the Defendant and this would give the Plaintiff control of Winmart as well. The manner of payment of the purchase price of the shares was set out in these terms:

ARTICLE 3:

CONSIDERATION
The total consideration for the purchase of the said shares is RINGGIT MALAYSIA ONE MILLION ONLY (RM1,000,000.00) which shall be payable by the [Plaintiff] to the [Defendant] in the following manner:-

(a) the sum of RINGGIT MALAYSIA THREE HUNDRED THOUSAND ONLY (RM300,000.00) upon execution of this Agreement hereof; and

(b) the balance in the sum of RINGGIT MALAYSIA SEVEN HUNDRED THOUSAND ONLY (RM700,000.00) shall be paid proportionately based on the total proceeds of sale of the low cost houses all over Sabah to the various Government agencies PROVIDED THAT the shareholders and directors shall secure one thousand (1,000) units of low houses progressively.

In the event of the shareholders and directors securing more or less than 1,000 units, the purchase price shall be rateably and proportionately reduced/increased by RM1,000.00 per unit.
Clearly then, by the terms of those agreements, the Plaintiff was obliged to pay the Defendant various sums mentioned therein. The Plaintiff through Sim attempted to say that those agreements were to secure the projects rather than to really purchase the shares but apart from merely saying so, he could not point to any documents that support his allegation even assuming that such evidence could be allowed under the exceptions to the well-known rule under s 92 of the Evidence Act 1950 that prohibits evidence to contradict or vary the terms of those agreement. Sim appears to me to be a witness who meandered as he goes along in his evidence, giving different reasons why the two agreements were entered into, like they were for the purpose of “surfacing money” and to enable the Defendant to evade tax all of which I find to be lacking credibility and obviously contradictory. If it was to avoid tax then it could not be for the purpose of “surfacing money” since you can only avoid tax by hiding the money and not by stating those amounts in the agreements. Another purpose for the giving of the money to the Defendant was, to use the words of the Plaintiff’s counsel: “for the Defendant to run around to lobby for projects” which if that really was the payment for then the Plaintiff can only get their money back if the Defendant did not, after receiving the money “run around to lobby for projects” for which there was no evidence and neither was that the pleaded case of the Plaintiff. This is another example of the Plaintiff  saying through Sim whatever came to his mind. Not only that, the Plaintiff appeared to blow hot and cold when they through their counsel contended on the one hand this -
The Plaintiffs submit that it is unjustified for the Defendant to use the LPPB project at Kuala Menggatal and Kinarut which in 1996 was not even awarded in 1996 as assets of the companies and the further land in Kuala Menggatal and Kinarut project belongs to the Government.
· and on the other when Sim said he recognized the potential of the Defendant in obtaining projects due to the fact that the Defendant was a politician and that the party to which the Defendant belonged also has a member who was at that time the chairman of the Board and that was why he was targeted by the Plaintiff as being a good lobbyist for projects. As events turned out, Winmart did get projects. The other contentions of the Plaintiff which I have considered and need not state them here but suffice to say that they do not at all demonstrate how those agreements of 1 August 1996 could be anything than what they said in print and which printed words are many many times better and preferable for the reasons I have already mentioned than the oral allegations of Sim in the witness box. Therefore, I have no doubt that the payments of  RM296,895 by the Plaintiff to the Defendant was towards partial satisfaction of the sums due under the two agreements. Whatever doubt there may still be would surely be dispelled by the fact that the Plaintiff had on 7 July 1998 sold their interests in Winmart and Ragam (and also in another company called Asal Firasat Sdn Bhd which shares I will deal with shortly) to Maple Phoenix Sdn Bhd for more than RM2.9 million to a company called Maple Phoenix Sdn Bhd. If really the Plaintiff did not purchase those shares, how could the Plaintiff had sold them and for such a huge sum. If one is still not convince about the totally baseless claim of the Plaintiff, then the refusal of the Plaintiff to produce the relevant accounts when requested by the Defendant is testimony to hopelessness of the Plaintiff’s case because if really the sums were owing by the Defendant to the Plaintiff, the accounts of the Plaintiff would show it but the Plaintiff did not want to produce them by merely saying through Sim that it was more than 6 years and they do not keep those documents that long but the suit was commenced in 2003 and surely you would at least have the 2003 accounts if not earlier preserved to support the claim of the Plaintiff. The failure to show any account to support the allegation of the Defendant owing the Plaintiff the sums of money is testimony of the wholly baseless nature of the claim of the Plaintiff.
I turn now to the other sum of RM515,000 which the Defendant admitted receiving but said that it was, as to RM500,000, for the purchase of the shares in  Asal Firasat Sdn Bhd. Again this was supported not only by an agreement made the 12 July 1997 between the Plaintiff and the Defendant and another but also by the various documents issued by the Plaintiff pertaining to the payment and which state in no uncertain term that the payment of RM500,000 (by three instalments) were for the purchase of the shares in Asal Firasat Sdn Bhd contended by the Defendant and not an advance by the Plaintiff. I need do no more to put an end to this issue than by reproducing the relevant documents below:
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This company was also sold by the Plaintiff to Maple Phoenix Sdn Bhd. As for the balance of RM15,000, again the document emanating from the Plaintiff  shows that the money was for the purchase of a company called Sabah Boleh and not an advance to the Defendant.
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So much for the claim of the Plaintiff which I dismiss with costs to the Defendant. I turn now to the counterclaim of the Defendant. 

It will be recalled that the Defendant’s counterclaim is made up of two parts one under the agreement made between the Plaintiff and the father and brother of the Defendant the benefit of which was assigned to the Defendant by a deed dated 6 August 1996. It is common ground that “express notice in writing” (s 4(3) Civil Law Act) is required before the Defendant can sue in his own name for sums due under the agreement. The Defendant gave evidence to say that the deed was prepared by the Plaintiff in Kuching and then returned to Kuching after it was executed. This evidence was not challenged and in fact it can be said that this fact was confirmed by the Plaintiff when they through their counsel put it to the Defendant that the deed was prepared on his instruction while not questioning the Defendant as to his assertion that the deed was returned to the Plaintiff after its execution.  Since the notice required by law need not be formal (Harris Adacom Corporation v Perkom Sdn Bhd [1994] 3 MLJ 504) and since delivery of a true copy of the deed could constitute express notice (Christina Angelina a/p William Bastian & Anor v Newacres Sdn Bhd [1996] 5 MLJ 549) and since I accept the evidence of the Defendant that he had in fact returned a copy of the deed to the Plaintiff, the Defendant had satisfied the requirement of notice.  As for the amount claimed under this agreement, the sum alleged to be due is RM1.56 million reckoned according to Article 3 of the agreement, supra, and by reference to the agreement dated 4 December 1997 entered into between the Board and Ragam for the construction of 1,000 units and also the agreement for 560 units entered into on 5 May 1997.  The other part of the counterclaim consisted of the amount due under the other agreement and also enumerated as Article 3 which I have also reproduced earlier. The amount due is RM1.2 million. What then is the defence of the Plaintiff to the counterclaim? In so far as the amount is concerned there is undisputed evidence to support the calculation. The Plaintiff contended that the Defendant is estopped from claiming because they only counterclaim in 2003 instead of doing so in 2001 after the two contracts the Plaintiff had with Ragam the and Winmart were terminated then, relying on Boustead Trading (1985) Sdn Bhd v Arab-malaysian Merchant Bank Bhd [1995] 3 MLJ 331 for that proposition of law. How can the Plaintiff contend that the Defendant had delayed the action when the delay was not even enough to support any defence that the counterclaim was statute-barred. In any event the Defendant had explained plausibly that his documents were unlawfully taken away by the Plaintiff from an office which they shared and that he had to procure some documents from sources like the bank.  I do not see how the doctrine of estoppel can be applied to this case and it was not elaborated how it can, It was then argued by the Plaintiff that the Defendant had benefited from the project by continuing with it and is therefore estopped from claiming the sum of RM1.56 million. Again there was no elaboration of that proposition and neither is there any authority cited. If the Defendant or his companies had managed to obtain further contract from the Board to build further units before the termination of the agreements with the Plaintiff, it would mean that the Plaintiff have to pay more under the formula of Article 3, that is proportionate to the increase of the units of houses. Therefore, even if the units had been increased after the termination, the Defendant is not reaping any greater harvest since the Plaintiff would have to pay more as a result of the increase in the units when obtained when the agreements were subsisting. It must not be lost that the termination was by Winmart and by Ragam and not by the Defendant and that the Defendant is suing under the two agreements in his own right. Thus, the Defendant had established its counterclaim for the total sum of RM2,478,105.00. 
There remains the counterclaim for damages for “the tort of the abuse of Process of Court” which the Defendant contended consisted of the Plaintiff commencing and maintaining this action when the Plaintiff knew full well they cannot succeed and therefore not entitled to the refund of the money and when they knew that they owed the Defendant the moneys under the two agreements dated 1 August 1996, citing Mokhtar bin Amin v Mohamed Moktar bin Omar [2001] 4 MLJ 329 and Jasa Keramat Sdn Bhd & Anor v Monatech (M) Sdn Bhd [1999] 4 MLJ 637. The Defendant had pleaded that he had suffered distress and humiliation but the Defendant gave no evidence of that. So, on that point, the Defendant would fail in this claim. 
Conclusions:

The Plaintiff’s claim is dismissed. There will be judgment for the Defendant against the Plaintiff for the sum of RM2,478,105.00 together with interest thereon at 8% per annum from the 19 march 2003 until payment. Costs to the Defendant.







Justice Datuk Ian H.C. Chin
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