MALAYSIA
IN THE HIGH COURT OF SABAH & SARAWAK

AT KOTA KINABALU

CIVIL SUIT K 22-46-2003
BETWEEN

MERCES BUILDERS (S) SDN BHD
-
PLAINTIFF

AND
WONG YIT MING
-
DEFENDANT

NOTES OF PROCEEDINGS

IN OPEN COURT

25 APRIL 2006

AT 9:00 A.M.

Coram:


Justice Datuk Ian H. C. Chin

For Plaintiff:

Ram Singh & Saroja Palaniappan
For Defendant:

Govinda Raj
Ram:

Three bundles of documents (Court: Mark it as 1, 2 and 3). Bundle 1 agreed as to authenticity and contents, Bundle 2 agreed as to existence but not truth of contents and Bundle 3 is disputed

Govinda:
Confirm

Court:
Documents in Bundle and Bundle 2 are admitted as evidence and marked respectively as P1(1-29) and P2(1-284).

Ram:

We have statements as to the agreed facts and issues.

Govinda:
Confirm that. Apply to amend the Defence and Counterclaim, page 9, paragraph 10A line 5 – 1st to read 12th
Ram:

No objection

Court:
Pleading amended as prayed. Opening statement taken as read, reproduced below:
OPENING SPEECH

THE CLAIM

1.
The Plaintiff’s claim against the Defendant is for money advances made personally to him between 10th December 1996 and 28th January 2000 amounting to RM1,051,895.00  as stated in Paragraph 4 of the amended Statement of Claim.

2.
Out of the RM1,051,895.00, Defendant has admitted that the sum of RM296,895.00 was remitted into his account at Hong Kong and Shanghai Bank Account No: 392-156584-001.


Particulars and the Amount:-

28.12.1995

RM7,895.00

10.02.1996

RM3,000.00

15.05.1997

RM15,000.00

13.11.1997

RM50,000.00

8.12.1997

RM50,000.00

7.03.1998

RM50,000.00

16.09.1998

RM50,000.00

27.01.1999

RM5,000.00

20.08.1999

RM25,000.00

UNDATED

RM18,000.00

24.01.2000

RM13,000.00

28.01.2000

RM10,000.00



--------------------


TOTAL 

RM296,895.00





===========




(See Item 26 of the Statement of Agreed Facts dated 21st April 2006).

3.
The Defendant also admitted receiving the cash payment in the sum of RM500,000.00 from the Plaintiff.


Particulars and Amount:- 

10.12.1996

RM150,000.00

08.10.1997
RM150,000.00

23.11.1997
RM200,000.00


--------------------

TOTAL
RM500,000.00


===========


(See Item 27 of the Statement of Agreed Facts dated 21st April 2006).

4.
The Plaintiff will adduce evidence at the trial that the balance sum of RM255,000.00 (which the Defendant disputes), was paid to him in cash.


Particulars and Amount:- 

01.05.1996

RM195,000.00

08.05.1996
RM10,000.00

18.10.1997
RM50,000.00


--------------------

TOTAL
RM255,000.00


===========


(See Item 7 of the Issues for Trial dated 21st April 2006).

DEFENCE AND COUNTERCLAIM

5.
The Plaintiff state that this is not the proper action for the Defendant's counterclaim against the Plaintiff as the Plaintiff's action is for money advanced to the Defendant personally in return for promises of projects for the Plaintiff.

6.
The Defendant should enforce the remedies available pursuant to the respective Agreements relied by him.  

Alternatively:-

7.
The sum of RM1,200,000.00 ought not to be paid to the Defendant due to the following reasons:-

(a)
Neither the Plaintiff nor the Defendant are a party to the Agreement dated 01.08.1996 (said Agreement) relied by the Defendant. The Parties to the said Agreement are, namely Wong Pak Hiung and Wong Yit Fui who are both deceased now and Ragam Handal Sdn Bhd, an incorporated company.


See Item 4 of Agreed But Not Admitted Bundle of Documents (PART B), pages13-24.

(b) 
The undated Letter of Undertaking (unstamped) for the consideration sum of RM1,200,000.00 relied by the Defendant, was addressed to the both the deceased as Vendors to the said Agreement and not to Defendant.


See Item 5 of Agreed But Not Admitted Bundle of Documents (PART B), page 25. 

(c) 
The Plaintiff will adduce evidence during the trial that the Letter of Undertaking which is undated and unstamped raises further doubts as to the true intention of the parties, namely the Plaintiff and both the deceased. 

(c)
The Plaintiff  is not aware of and is not a party to the Deed of Assignment  dated 6.08.1996 (unstamped) for the consideration sum of RM1.00 between both the Deceased and the Defendant and is therefore unenforceable against the Plaintiff.


See Item 5 of Disputed Bundle of Documents (BUNDLE C), page 5.

8.
The sum of RM1,560,000.00 ought not be paid to the Defendant due to the following reasons:-

(a)
The Contract awarded by Ragam Handal to the Plaintiff was terminated by the Defendant as Director and Ragam Handal on 27.08.2001 respectively


See Item 50 of Agreed But Not Admitted Bundle of Documents (PART B), page 271. 

9.
Therefore the Defendant is not entitled to the total counterclaim in the sum of RM2,760, 000.00 against the Plaintiff.

CONCLUSION

10.
Therefore, due to the total failure of consideration on the part of the Defendant, the Plaintiff is entitled for the refund of all advances or any part thereof paid to him.

Dated 24th April 2006 

----------------------------------------------MESSRS MG's LEGAL CHAMBERS







Advocates for the Plaintiffs
9.14 a.m.

PW1:

SIM KIANG CHIOK



Affirmed in English

Examination-in-Chief :
Age 43, residing at 3 Everbright Estate Jalan Batu Kawa 93250 Kuching, businessman, a director of the Plaintiff. Knew the Defendant through my deceased partner Lee Wai Sum and through Sim Hang Seng. Told by Sim that there are possibilities of jobs in Sabah and brought us to meet certain government department. We thought we can do works in Sabah. Through Sim we were introduced to the Defendant.  First time met Defendant in 1995. Prior to 1995 Plaintiff had no projects in Sabah. Trough the Defendant Plaintiff embarked on projects in Sabah. Defendant was the youth chief of SAPP, a political party. P1(2) payment of expenses by Ragam Handal, at that time owned by father Wong Pak Hiung and brother Wong Yit Fui of Defendant. At that time there company has no project yet. Expenses is an advance, paid into his account using P1(3) through Kuching branch. 20 December 1995 did not sign agreement with Defendant. P1(4) is another cash advance and P1(5) described the purpose of the payment. Money for him to run around to lobby for project.  As of 9/2/1996 no agreement with Ragam signed. P2(1) and (13)  agreement with Ragam was signed on  1 August 1996. Total amount advanced to him from Kuching branch RM296,895.00. These advances made at the request of the Defendant. Apart from those there are others advanced to him as cash. P1(12) – project with LPBB to build low cost houses. At that time chairman of LPBB was Datuk Chau Chin Tang at that time who was also in SAPP.  Chairman of SAPP was Yong Tet Lee, at that time he was not a CM. about to. 
Q
Given the political scenario that was the opportunity for the Plaintiff to embark in Sabah

A
We had a better chance of securing projects through his position

Q
Kinarut project

A
Main contractor, subsequently terminated due to no payment. Terminated in 3rd quarter of 2001. Payment from Ragam to us was not made for 8 to 9 months

Q
P1(14) – ASAL

A
Company was for project in Labuan under Sabah Energy Corporation, chairman was Philip Yong, of SAPP; he was an MP. 

Q
ASAL project

A
Never materialize. SEC terminated this agreement.

Q
Who was lobbying for the job at that time

A
The Defendant. P1(14), his signature to receive RM200,000

Q
P1(17) – Winmart

A
Company with projects with LPBB to develop residential houses at Kuala Mengattal. Project was subsequently terminated by the Defendant in 2001 due to non-payment by Winmart
Q
Were the Plaintiff was doing the on-going project

A
Yes, almost completed the 1st Phase, the other phase was in progress. There are separate suits regarding this for breach of contract against Winmart and Ragam, filed in KK
Q
P1(3)
A
Not my signature as recipient. Also for advances to Defendant for the project

Q
You still make advances even though the agreement was already signed

A
Yes

Q
P1(22)

A
For advances to the Defendant for securing the projects

Q
P1(24), P1(26)

A
For advances to the Defendant for securing the projects

Q
P1(26) – Maple

A
This company takes over Winmart, Ragam and Asal. “From HAD withdrawal” not written by me

Q
P1(28) –

A
“CNY Ang Pow” – Chinese New Year ang pow. Ms Wong could be the wife. 

Q
From various bank in slips and cash received – all at request of Defendant

A
Yes

Q
Advances made – any relation to the agreement signed

A
No, advances are made for securing the job, agreements are for basically to surface money

Govinda:
Trying to circumvent the provision of the extrinsic evidence rule, s 92 Evidence Act.  Object to such line of questioning unless fall under exception. Will not further object for the sake of not interrupting.

Q
Because of the termination by Ragam, Winmart and Asal you are seeking refund of the advance paid to the Defendant
A
Yes

9.54 a.m.

Cross-Examination of PW1:

Q
Pleadings, page 2 and 3 – your claim against the Defendant is in respect of money advanced to him personally

A
That is correct

Put
In fact all moneys you are claiming this morning were in respect of the two contracts both dated 1 August 1996, P2 (3-12) and (13-24)

A
Yes
Q
All moneys given to the Defendant was actually of the purposes of purchasing shares in Winmart, Handal and Asal

A
No, for advances for the Defendant in securing the project

Put
P2(126-138) -  there were payments made by the Plaintiff to the Defendant in pursuance of these agreement
A
There is a record payment to secure this project
Put
P1(7) was the first payment made towards the purchase of shares in Asal by the Plaintiff and given to Defendant even before agreement was signed

A
That is correct
Put
P1(10) – 2nd payment for the said sale of shares in Asal

A
Do not agreement, because if you look at agreement, amount does not match. See P2(128)

Put
P1(14) = 3rd and last payment by Plaintiff to Defendant for purchase of Asal shares

A
Same answer, amount does not match, description just for record

Q
Reason amount does not match because the Plaintiff was unable to meet the payment schedule in accordance with Asal agreement

A
No

Q
When was the Asal agreement terminated by  Sabah energy

A
Sometime in 2001

Q
In 2001 Plaintiff was going through financial difficulty

A
No

Put
The Asal contract was terminated by Sabah energy because the plaintiff did not have money to carry out physical development of the project
A
Not that I am aware of

Put
At that time the Plaintiff like other companies going through financial crises in Asia

A
We could have slowed down the project because of weak market and low demand.

Put
Sabah Energy terminated because Plaintiff was unable to proceed

A
It has nothing to do with the Plaintiff

Q
Asal Shares transferred to Plaintiff pursuant to agreement

A
Yes

Put
If Asal agreement was only to surface money as you claimed there would have been no necessity to transfer the shares to Plaintiff

A
No

Put
This agreemend P2(126-134) a genuine sale and purchase agreement of the shares belonging to Defendant and his nominees for the consideration stated therein to the Plaintiff

A
I do not agree

Q
P1(7), (10) and (14) –prepared by the Plaintiff

A
Yes
Q
Part of the Plaintiff’s record

A
Yes

Put
Statements contained there do in fact correctly spelt out the purpose for which these moneys were given

A
Except for P1(7), it could be for Sabah Boleh
Q
Plaintiff contention all moneys advanced to Defendant were in consideration of securing Winmart and Handal contract

A
Yes and Asal as well

Put
RM500,000 received have nothing to do with agreements 1/8/1996 – P2(3-12) and (13-24)

A
That is right

Put
P1(8) – 15,000 was paid to the Defendant for his onweatrd transmission to 3rd party

A
Could be

Put
Because your very own voucher said “c/o of Wong Yit Ming” – never paid to Defendant for own personal use

A
Cannot answer for Defendant

Q
First met Defendant in late 1995

A
Yes
Q
Plaintiff had successful track record as civl engineer in Sarawak

A
Yes

Q
Financially very strong at that time

A
Yes

Q
Plaintiff was planning to get listed at stock exchange

A
Yes

Q
To do that have to show got many projects under its belt

A
That is right

Q
That is why shopping around for projects in Sabah

A
Yes

Q
Defendant told you he and father and brother had development company Winmart

A
Right

Q
At that time Winmart in principle was about to be awarded a project to construct 431 units of low cost houses at Kuala Mengattal

A
Right

Q
At that time you were present with partner Sim
A
Not at the first time, subsequently

Q
Discussed Plaintiff to take over Winmart

A
Yes

Q
Also discussed way to do so was to purchase all its two shares

A
Yes

Q
Because Winmart had in principle secured RM26m job Plaintiff agreed to buy the shares in Winmart for the sum of RM1.2m

A
That is what the agreement states

Q
And subsequently P2(13-24) does in fact set out what was agreed between the Plaintiff and the Defendant 
A
That is what the agreement said

Q
If the Plaintiff controls all issued shares in Winmart then there would be no problem in awarding the construction job to the Plaintiff also

A
That is right

Put
P1(1) RM7,895 for secretarial services for Ragam
A
It says so

Put
P1(2) voucher confirms expenses incurred by Ragam

A
That is what the record shows

Court:
Please do not ask the witness to confirm what is already in writing in those documents

Q
Secretarial services necessary was because there was a need to put into effect what the Plaintiff and Defendant had agreed in meeting in November/December 1995

A
Yes

Q
At that time that you had discussion with defendant in late 1995 matters were also discussed regarding purchase of shares in Ragam

A
Yes

Q
At that time in principle Ragam had two projects, one for construction of 1,000 low cost houses at Kinarut and other was for 560 units of walk-up flats at Mengattal

A
Yes

Q
Value of the 1,000 units at Kinarut was about RM42m

A
That is what it says

Q
Defendant proposed to you that you could take over 60% of Ragam thereby controlling Ragam

A
That is shown on record

Q
BY virtue of controlling majority shares in Ragam would be able to award the actual construction work to any party of your choice

A
Yes

Q
That is the reason why interested in buying Ragam majority shars

A
We can buy the shares or get letter of award from Ragam. Reason for buying the shares to save the Defendant income tax.

Put
Your mention of income tax is an after thought and neve deen discussed at any time

A
I disagreed, discussed all the time

Q
Your said purpose of whole transaction is that Plaintiff can secure all the jobs of Winmart and Ragam

A
Yes

Put
Even though the Plaintiff did subsequently purchase 60% of shares in Ragam, Ragam still did not award the Kinarut project to the Plaintiff

A
On record it is awarded

Q
Why you seem confuse
A
I am ojt

Q
All your stories are fabrication

A
No

Q
P2(141) – award for Kinarut projecgt

A
Yes

Q
Not to the Plaintiff

A
It is to the holding company of the Plaintiff, same share holders and directors

Put
In fact agreements 1/8/1996 was truly for the purpose stated therein. For purchase of shares in Winmart and Ragam

A
Documents said yes

Q
P2(3-12), (13-24) – prepared by Plaintiff’s solicitor

A
They do act for the Plaintiff

Put
If in fact these agreements do not correctly reflect the intention of the parties the Plaintiff would also have procured other documents to explain what the true transaction was

A
What other documents are you talking about

Put
There are no other documents prepared by your solicitor to confirm what you are saying in this court because everything you have stated so far are blatant lies

A
No

Q
At that time two agreements prepared, your solicitor also prepared undertaking P2(25)

A
Yes, do not know who prepared it, can be my solicitor or otherwise. Signed by me, could have been done by my office

Put
This letter of undertaking unequivocally confirm that the Plaintiff would pay RM1.2m to the shareholders of Winmart for and on behalf of Ragam

A
Letter of undertaking is undated and addressed not to the Defendant.

Put
Reason why Plaintiff issued this letter of undertaking was due to intention of Plaintiff to buy up all the shares in Winmart ultimately

A
Intention is there. If you look at agreement P2(4), recital, clause 4, this letter of undertaking not dated because of uncertainty in project. At that time it was a RM2 company, it has no real value except for the development agreement

Q
Correct to say this letter of undertaking was given to the Defendant at the same time that the two other agreements P2(3-24) were given to him

A
Could have been

Q
Reason why it was given to Defendant simultaneously was because it was always the intention of the parties that the Plaintiff would pay RM1.2m to the shareholders or the Defendant 

A
No.

Q
Undated because it was for the benefit of the two shareholders of Winmart

A
Correct

Q
Given to them so that they co9uld when necessary date this undertaking

A
No

Put
Undated because it was sent to the Defendant together with other documents and was to be dated by the Defendant or shareholders whenever necessary

A
I cannot answer for the Defendant 

Put
Time when letter and agreements were prepared – dedd of assignment was also prepared by Plaintiff or their solicitor

A
Not that I know of
Q
P3(5) 

Ram:

No objection

Court:
Admitted as P3(5)

Q
P3(5) was also forward to Defendant at the same time the other documents were forwarded

A
I cannot remember, I am not the party signing.

Put
After the Defendant signed the agreement and after the two shareholders of Winmart signed the agreement and after deed of assignment as signed all these documents were then couriered to you in Sarawak by Defendant

A
Cannot recall exact documents
Put
Pursuant to Deed of assignment, read with your letter of undertaking – correct to say that the Plaintiff owes the Defendant RM1.2 m

A
That is what the agreement says but with the undertaking undated it could be Defendant owing original shareholders. I am not guessing, shares been transferred

Put
Bundle 3 (8-11) were forwarded to you over a period of time

A
Cannot recall receiving them, no record of sending to me

Ram:

No objection to admission

Court:
Admitted as P3(8-11)

Q
P3(8) as at 5/11/1997 Defendant asked for money from the Plaintiff pursuant to two agreements dated 1/8/1997

A
That is what it says

Q
After this request Plaintiff forward RM50,000 to Defendant on 13/11/1997 and a further RM50,000 on 4/12/1997

A
There were these two payments but may not be for the purpose

Q
P3(9) – requested for further fund under two agreements – P3(10) entitlement for Winmart - Defendant was requesting for money pursuant to agreement dated 1/8/1996 for sale of Winmart

A
That is what the document says

Q
P3(11)

A
Documents says what is said there

Q
If requests for money not pursuant to Ragam and Winmart contract why not write to refute Defendant’s entitlement

A
I have not received memorandum, about 10 years old.

Q
Maple Phoenix – on 7/7/1998 the Plaintiff sold all its shares in Ragam, Winmart and Asal to Maple Phoenix

A
On record it shows

Q
Consideration for this sale by Plaintiff to Maple Phoneix was RM2,957,723.80

A
That is what the document says

Q
You were a director of the Plaintiff at the time of this sale

A
Yes

Put
RM2.9 m plus was actually paid by Maple Phoenix to Plaintiff

A
That is what is says in the agreement

Q
Defendant requested you to produce certain documents

A
Yes, no record of these documents, more than 6 years old

Q
One such requested was agreement between Maple and Plaintiff

A
Yes

Q
Why refuse to produce such document

A
More than 6 years old, do not keep them. Our legal obligation is 6 years

Put
You refuse to produce document because they would conform the sale of shares by the Plaintiff to Maple Phoenix is a bona fide transaction made for valuation consideration

A
No

Q
Also asked to produce audited accounts of 1995-2000

A
I have produced the 2000 one

Q
If in fact the Plaintiff had given advances to the Defendant those advances would have been captured in those audited accounts

A
Yes

Q
Do not want to produce them can only mean that your claim is not bona fide

A
My claim is genuine

Q
If two agreements 1/8/1996 not really for purposes of buying shares what gives you the right to sell these very shares for valuable consideration to Maple

A
Shares were transferred to us, we are free to do with whatever the shares. Share a disguise to surface the money and to avoid income tax

Put
Not telling the truth

A
I am telling the truth

Q
If holding shares as security cannot sell them

A
I never said security. That is correct

Put
P2(226-229) – deed of novation – was necessitated because the original construction given to Merces Builders Sdn Bhd was a bona fide award by Ragam

A
Plaintiff and Merces Builders Sdn Bhd have same shareholders and directors

Put
If advances were paid by Plaintiff to Defendant to secure the project for the Plaintiff then no need for novation subsequently

A
Intention of document was to streamline the operation in the company Merces without (S) carry out operations in West Malaysia while Plaintiff in Sabah and Sarawak; that is the whole intention of novation
Q
Before novation Merces had already received more than RM5m for construction work carried out for Kinarut
A
Cannot recall, where did you get the figure. [Counsel: In the deed] That is what is said there. I am one of signatory

Q
P2(267) – end construction contract

A
Yes

Q
Reason why this contract was put to an end is because the 1st Plaintiff abandoned the project

A
That is not truer, there is a suit to this

Put
P2(257, 268, 269)  confirm that the performance of the 1st Plaintiff for the Winmart project was very poor
A
No,  P2(257) confirms completion of our phase.

Put
P2(271-273) documents putting an end to Ragam contract

A
Yes

Put
Put to an end because the Plaintiff abandoned the project

A
Not true, no payment and other factor

Put
After the 7/7/1998 when the shares were sold to Maple – from that date Maple had 100% control of Winmart project
A
That is right

Put
Similarly after 7/7/1998 controls 60% of Ragam in place of the Plaintiff

A
That is right

Q
Decision to determine the two contracts was actually initiated by Maple and not the Defendant

A
It could be  there are common directors could have made decision together.
Put
It was not the Defendant in his personal capacity who terminated the Plaintiff’s contract

A
I do not know

Put
Because the letter was signed by the Defendant you personally hold a grudge against the Defendant

A
No. I do not have to like or hate him.

Put
On 30/4/2001 you were removed as director of Winmart and Ragam on 2/5/2001

A
Yes

Put
Your stand that your removal was engineered by the Defendant

A
Has to be by the Defendant

Put
Unhappy about that

A
There is a defamation suit. Do not want to comment

Q
At time of you removal both companies controlled by Maple

A
Yes

Q
Decision to re move came from Maple

A
Yes

Q
P2(258) – prior to removal as director Plaintiff was sharing office with Defendant

A
Right

Q
Shortly after your removal, Plaintiff also confiscated document of Defendant and Winmart

A
No, taken by Maple, already a police charge and hearing in September this year

Put
P2(258) – it was the Plaintiff who removed documents

A
Not true

Q
Subsequently Winamart and Ragam took out suit against the Plaintiff to recover these documents

A
That is right

Q
Successful but only recover documents towards end of last year

A
Documents were after persuasion, handed to lawyers and then forwarded.

Put
Plaintiff who returned documents to Ragam Winmart and Defendant

A
No, documents were returned by Maple through us
Put
P2(274) – no mention of matters you said in court – your evidence an after thought

A
Standard letter, do not know how letter should be written

Put
In fact Defendant does not owe you any money whatsoever

A
No, that is why we are here today

Put
Plaintiff indebted to Defendant for RM1.2 purusnat to Winmart contract and RM1.56 m under Ragam contract both dated 1/8/1996

A
Do not agree

Put
Out of the moneys you had actually paid to the Defendant only the sum of RM281,895 were for these two contracts

A
For securing all the three projects

Put
The difference between RM2.76m and RM281,895 is the sum still due by the Plaintiff to the Defendant 

A
No

Put
Well aware that the Defendant  never owe you any money

A
He does owe
Put
Purpose to institute action was to aggravate irritate embarrass and insult Defendant 

A
No

Put
Suit only filed suit in order to justify sending gangster or debt collectors to intimidate the Defendant 

A
No

Put
Intention of this suit was so that Plaintiff could send gangsters to intimidate the Defendant by showing that a suit had been filed against him

A
No, they are proper debt collectors and have every right to meet him, to make appointment with him

Q
You send dent collectors even after this suit had been filed and a counterclaim launched against he Plaintiff

A
Very normal to negotiate to try to settle dispute out of court. Even the two lawyers try to settle, Debt collectors same things.

Q
P2(276-277) – police report – you were present when the debt collectors went

A
Yes

Q
P2(278-280) letters issued with knowledge of Plaintiff

A
Not aware of it, signed by my other directors

Put
3 letters given to the Defendant sometime in May 2004 by your debt collector with a view of intimating him and pressuring him to pay up despite the fact that there was a pending court case

A
It does not say intimidating

Put
P2(282-284) – debt collectors had showed intimidated the Defendant that once again he had to seek police protection from your debt collector

A
Do not agree because there were more gangster outside his office.
11.42 a.m.
Re-Examination of PW1:


Q
What happened to Asal agreement

A
Terminated by Sabah Energy

Court;
do not ask him to repeat what he had already said

Q
P3(8-10) – reflect any advances made to Defendant 

A
No

Q
P2(25) – letter of undertaking – mention 1/8/1996 agreement – which one – P2(3) or P2(13)

A
I think it is P2(13), should be P2(13)

Q
Not correct for counsel to refer to P2(3) agreement

A
Not correct

Q
P2(276) & P2(282)– did police take any action against you

A
No, not aware of this report until this trial

Q
Are you a gangster

A
No

Q
Evidence on shares, 3 agreements – in relation to what

A
Advances at the request of the Defendant to secure project and to help him to surface the money

Court;
Witness being asked to repeat what he has already said.

Q
Is the Defendant did take any legal action against Plaintiff for non-payment

A
No

11.51 a.m.

Ram:

That is the case for the Plaintiff.

Govinda:
Will be adducing evidence, one witness.

Court:
Adjourn to 2.00 p.m. for continue hearing







Justice Datuk Ian H.C. Chin
2.00 PM
25 APRIL 2006

PARTIES SAME

DW1:

WONG YIT MING



Affirmed in English

Examination-in-Chief :
Age 53, residing at 6 Lorong Raja Udang 9 Taman Kingfisher 88400 KK, a businessman. Towards end of 1995 I met two gentleman Lee Wai Sum and PW1. Purpose of meeting was that those two persons represent the Plaintiff who intended to extend their operation in Sabah. Had discussion with Plaintiff regarding Winmart Sdn Bhd.  The two told me that they were interested in buying over the company. At that time Winmart belongs to my late father and brother, Wong Pak Hiung and Wong Yit Fui. Consideration for taking over Winmart was RM1.2m. There was also discussion about Ragam Handal Sdn Bhd.  Plaintiff interested to expend business in Sabah and requested me to lobby for low cost housing jobs in Sabah. For Ragam the Plaintiff will pay me RM1,000 per unit and I would hold 40% of the shares of Ragam. Remaining 60% to be held by the Plaintiff. These arrangement were put into effect and implemented. P2(3-12), (13-24) agreements correctly reflect what was agreed between me and the Plaintiff. 

Q
P3(5) – deed of assignment

A
Prepared by the Plaintiff, they sent it over from Kuching. After receiving the document I asked my late father and brother and then sent it back to Kuching office

Q
P3(8-11) prepared on your instruction

A
Yes

Q
P3(10)

A
Not signed by me, signed by my staff under my instruction. I was away on that day

Q
What did you do with 4 letters requesting for payment

A
I sent them to Kuching office
Q
Were shares in Winmart all taken over by Plaintiff subsequently

A
Yes

Q
Was 60% shares of Ragam taken up by Plaintiff subsequently

A
Yes

Q
P2(26-55) agreement between LPPB for Winmart project

A
Confirm

Q
P2(63-93) agreement for Ragam for additional 560 units of low cost flats

A
Confirm

Q
P2(152-181) agreement between LPPB for 1,000 units at Kinarut

A
Yes

Q
Is it true that the two agreements dated 1/8/1996 are not genuine

A
No

Q
Was there any other arrangement as alleged by the Plaintiff that the true purpose of these agreements was only to secure the Winmart and Ragam project

A
No

Q
After 7/7/1998 the Plaintiff sold its interest in Winbmart Ragam and Asal – after that date is it at all possible these shares be returned to you or nominee

A
No

Q
PW1 alluded to the circumstances and implied that certain contracts were available to you because of your political affiliation

A
No, I am a businessman, in construction before 1995, went through proper procedure. Winmart has no construction track record before 1996. My late brother is an engineer.

Q
P2(126-138) – is this a genuine agreement for the sale of shares in Asal belonging to you and your nominees to the Plaintiff

A
It is

Q
Were your and nominee shares in Asal transferred to Plaintiff

A
Yes

Q
After that transfer to the Plaintiff did you at anytime thereafter have any shares in Asal

A
No

Q
have you received any payment for this agreement re sale of Asal shares

A
Yes

Q
Asal project

A
Set up to do joint venture project with Sabah Energy to develop a piece of land in Labuan

Q
Was there any agreement entered into between ASal and Sabah Energy

A
Yes

Q
Until what stage did Asal undertake works for Sabah Energy

A
Only at the preliminary stage, design and building

Q
P2(128), article 3, a (ii) – was the development agreement signed between SEC and Asal

A
Yes

Q
3 a(iii) – did Asal obtain development licence specified there

A
No, Plaintiff cannot fulfill requirement by housing authority, have to come up with bank guarantee and other requirement. It was because of economic crisis, company having problem with cash flow.

Q
Do you think you are entitled to payment under Asal agreement up to the extent of the progress by Asal
A
Yes

Q
Evade income tax and pass off as one of buying and selling of share

A
No truth in it.

Q
As far as Winmart is concerned even before negotiation between you and Plaintiff started Winmart already in principle have the project at Kuala Menggatal

A
Yes

Q
Ragam – even before negotiation between you and Plaintiff, Ragam in principle had contract for 1,0000 and 560 units at Kinarut and Menggatal

A
Yes, merely waiting for awards to be formalized

Q
P2(258) background leading to matters contain in letter

A
Sometime in 2001 May after we moved the Plaintiff PW1 as director of Winmart and Ragam refused to surrender the documents belong to Winmart, Ragam and some of my account statements to us. We were sharing the office before. After that we had no choice, asking our lawyer to issue a letter to them asking them to return the documents to us. They did not so so voluntarily. WE made a police report and taking the legal proceedings to recover our documents. Legal proceedings were taken against the Plaintiff. Able to recover the documents last year  November 2005.

Q
After Ragam and Winmart terminated the contract with the Plaintiff why did you not file a claim against the Plaintiff for the balance of the money due to you under the twto agreements dated 1/8/1996

A
Because they illegally taken all the documents from us and I have no documents to refer and that is why the reason I never take action immediately. We tried to reconstruct out documents, writing to the bank and relevant authorities

Q
P1(1) 

A
Prepared by my staff. Money was the payment for incorporating Ragam

Q
Was this part of any alleged advances as stated by PW1

A
Yes

Q
P1(7) – 150,000 – did it have anything to do with Ragam or Winmart project

A
No, for Asal shares

Q
P1(8) – 15,000 – connected with the payments for Ragam or Winmart
A
No

Q
P1(10) 

A
For payment of Asal. Nothing to do with Ragam or Winmart

Q
P1(14)

A
Partial payment to purchase off my Asal shares

Q
P2(25) – why did the Plaintiff give this letter of undertaking

A
Plaintiff asked me to take over shares from my father and brother.

Q
P2(267) – why did Winmart put to an end the agreement with the Plaintiff
A
Plaintiff cannot perform

Q
P2(271) – why did Ragam put an end to its contract with the Plaintiff

A
Plaintiff cannot perform

Q
P2(276-277) – police report 

A
Made reports because Plaintiff sending debt collectors asking payment from me

Q
Were you put to fear by the visits of these debt collectors

A
Yes

Q
P2(278-280) – what did you do after receiving them
A
Made police report P2(282-284), I was under fear beside I do not owe them money
Q
P2(281) – why prepared 

A
Debt collector insist that if I do not owe them any money I have to write a letter to Plaintiff company. So I wrote this letter

Q
Do you have any interest in Maple Phoenix
A
No

Q
Whose decision was it to remove PW1 as director from Winmarrt and Ragam

A
Maple

Q
To terminate agreements of Plaintiff with Ragam and Winmart

A
Maple

2.37 p.m.

Cross-Examination of DW1:

Q
P2(276-282) – fear of debt collectors – P2(281) letter dated 20/5 – took 5 days to lodge police report

A
Yes

Put
Over the period of few days no threat or fear of debt collectors

A
There was
Q
Did police take action

A
I believe so. I did not go to the court. The police asked them to see them in the police station

Q
P2(274) – is it very offensive to you
A
Yes

Q
When someone asked for payment

A
I feel it is very offensive

Q
What happened to moneys received from Plaintiff paid to you or deposited to your account

A
Used it for my living expenses, for my activity. Businessman. A politician. Businessman active in politics and in community service.

Q
Common for you to ask for money by issuing a memo

A
It all depends

Put
In this case when you asked for money you used memo

A
Yes

Q
1996 value of Winmart and Ragam

A
To me Winmart at least RM1.2m and Ragam ata least RM1,000 per unit plus 40% shares

Put
Two companies have no value prior to signing of agreement, RM2 only

A
I do not agree

Q
What were the assets

A
In principles joint venture agreement with LPBB at Kula Menggatal, Winmart. Ragam to build 1,000 units of low cost in Kinarut

Q
Who pay cost of land

A
Land belong to government

Put
Because it is a RM2 company you took on the Plaintiff because they were at that time financially strong

A
We were discussed together yes
Q
Why was Asal rescinded twice

A
Informed Plaintiff going through corporate exercise. I was the directors for Ragam and Winmart but not of the Plaintiff

Put
In Asal agreement in relation to lobbying for SEC project you were actively involved
A
Yes

Q
If Asal project did not go through – what would be your remedy – specific performance

A
Yes

Q
P2(135) article 10.2 – RM200,000 damages

A
Yes

Q
ASal agreement dated 12/7/1997 – why did you take so long until Plaintiff filed claim to enforce your counterclaim

A
I have 3 projects together with Plaintiff, in Ragam and Winmart acting as bank guarantors. Dyring the period they continued to pay me progressively, that is why did not take action and I do not want to jeopardise my position in Winmart and Ragam

Q
If that is so why did you take fromAugust 1996 on the 1st and 2nd agreements up to 2002 when the Plaintiff filed the claim that you took out the counterclaim

A
From 1996 the Plaintiff and I working very closely for Ragam, Winmart and Asal projects, no trouble between Plaintiff and me. Only after 2001, because of Maple decided to remove PW1 as director, problem came out, take legal action against me and because they have taken my documents after consulting lawyers decided counterclaim. Without documents in 2001 cannot take action.

Put
Deed of assignment – prepared pursuant to your instruction

A
No

Put
Letter of undertaking – prepared pursuant to your instruction

A
No

Put
Both documents for you to maneouvre around for your convenience

A
No
Q
Why was deed of assignment for RM1

A
What does it mean

Q
P3(5)

A
Father and brother gave it to me and that is why consisderation is RM1

Q
How did you come out with value of RM1.2m

A
In fact offer from Plaintiff

Q
Any letter of offer

A
Letter of undertaking shows that

Put
Amount your figure

A
No

Q
Why was there payment made to you from 1997 despite the Maple agreement being signed

A
I have agreement with Plaintiff, not with Maple. I was at that time company secretary of Winmart and Ragam
Q
Why were the shares transferred to Plaintiff even though no payment was made

A
I have seen their operation in Sibu, they are financially strong, we trust them so much, beside I am still holding 40% of Ragam shares. I am still very much in control in Ragam as minority shareholder

Q
Who completed projects after termination of Plaintiff

A
Winmart and Ragam, I was in control of the companies

Put
You use tour control and influence in Ragam and Winmart to terminate the Plaintiff

A
No
Q
Status of the two projects now

A
Winmart 100% completed waiting for OC. Ragam phase 5 already completed, waiting for OC. Phase 6in progress together with shop houses. Took 4 years to complete since 2001. Took that long because sale controlled by LPBB, made cash flow difficult for development

Put
Since the projects were terminated not e ntitle to payment of RM1,000 per unit of the 1,000 and 550 units
A
I do not agree

3.02 p.m.

Re-Examination of DW1:

Q
P2(135) Asal agreement article 10, 10.1 – were the shares in Asal actually transferred to the Plaintiff

A
Yes

Govinda:
That is the case for the Defendant

Court:
Adjourn to 9.00 a.m 26 April 2006 for the closing speeches and possibly the judgment.






Justice Datuk Ian H.C. Chin
26 APRIL 2006

9.00 am

Parties same

Court:
I have received and I am still reading soft copies of the closing speeches of both counsel which I reproduce below. I will begin typing my judgment as soon as I have finished reading the speeches and where necessary hear counsel further at 2.00 p.m. Counsel have been informed to return at 2.00 p.m.






Justice Datuk Ian H.C. Chin

WRITTEN SUBMISSION OF THE DEFENDANT

MAY IT PLEASE YOUR LORDSHIP

1. 
INTRODUCTION

The trial of this matter was heard by the Learned Judge on 25th April 2006. The Plaintiff called one witness and the Defendant gave evidence on his behalf at the trial.  Essentially, the Plaintiff’s case against the Defendant was for the refund of monies ("advances") amounting to RM1,015,895.00 allegedly advanced to the Defendant on diverse dates. The Defendant counterclaimed for monies due to him pursuant to two agreements both dated 1st August 1996. It is the Defendant’s contention that he has only received the sum of RM281,895.00 in respect of the two agreements when in fact the total due to him was for RM2,760,000.00. Therefore, the Defendant’s counterclaim is for RM2,478,105.00.

I shall take the facts set out in the Statement of Agreed Facts as incorporated into this Written Submission.  The Statement of Agreed Facts set out the detailed sequence of events material to this action.

2. 
THE PLEADINGS

It is respectfully proposed to refer to the pleadings filed by the Plaintiff to understand exactly what is being contended by the Plaintiff.

In the Amended Statement of Claim the Plaintiff is claiming the sum of RM1,015,895.00 which it alleges was given to the Defendant upon the Defendant’s request. Particulars of the alleged advances are set out in the Amended Statement of Claim.

IT IS SUBMITTED THAT a perusal of the Amended Statement of Claim  would immediately show that the Plaintiff’s cause of action stated therein is for money had and received. However, strangely enough, the Amended Reply And Amended Defence To Counterclaim tell a very different story.

The Defendant in his Re-Amended Defence and Counterclaim has admitted receiving the sum of RM796,895.00 from the Plaintiff. The sums admitted as received are those set out at Paragraph 4 (a),(c), (d),(e),(f),(g),(h),(i), (l), (m),(n),(o),(p),(q) and (r) of the Amended Statement of Claim(or P1(1,4,7,8,10,12,14,15,17,19,20,22,24,26 &28))

The Defendant’s case is that the Plaintiff is justly and truly indebted to the Defendant for monies pursuant to an Agreement dated 1st August 1996 (P2(3-12))  where the Plaintiff was indebted to the Defendant the extent of RM1.56 Million and another Agreement also dated 1st August 1996 (P2(13-24)) read together with a Letter of Undertaking which was undated (P2(25)) and a Deed of Assignment dated 6th August 1996 (P3(5)) where the Plaintiff was indebted to the Defendant to the extent of RM1.2 Million.

I shall refer to the Agreement P2(3-12) as the Ragam Contract and P2(13-24) as the Winmart Contract hereinafter.

In so far as the Ragam Contract and the Winmart Contract are concerned, the Defendant contends that only the sum of RM281,895.00 has been paid pursuant thereto(i.e P1(1,4,12,15,17,19,20,22,24,26 &28)). The sum of RM500,000.00 (comprising P1(7,10 &14)) out of the total received monies were for the sale of the Defendant’s shares in a company called  Asal Firasat Sdn Bhd (P2(126-138)) and the sum of RM15,000.00 (P1(8)) was payment made by the Plaintiff for the purchase of Sabah Boleh which has nothing to do with the Ragam and Winmart Contracts. The proof of the payments by the Plaintiff for the purchase of the shares in Asal Firasat and Sabah Boleh are self evident in the payment vouchers exhibited in the Admitted Bundle (P1).

The manner of the Plaintiff’s Amended Reply and Amended Defence to Counterclaim is interesting and clearly shows that the Plaintiff was forced to shift its very own ground to attempt to put up some form of defence against the counterclaim.To summarise , this is what the Plaintiff was contending in its Amended Reply and Amended Defence to Counterclaim:

(a)        Para 1   - 
that the advances of RM1,015,895.00 were consideration in respect of the Plaintiff being awarded the job as main contractors for the project of Ragam and Winmart,

(b)       Para 1   - 
since the contracts with Ragam and Winmart have been terminated, and the Plaintiff did not take over Ragam, the advance of RM1,015,895.00 should be refunded,

(c)      Para 2    - 
the sum of RM1.2 million was not connected with the Winmart Contract but was an advance of the profit sharing due to the Defendant if the Plaintiff’s contracts with Ragam and Winmart were not terminated,

The reason why the Plaintiff contends that the alleged advances ought to be refunded to the Plaintiff is that there has been a total failure of consideration  by reason that the Plaintiff’s contracts with Winmart and Ragam have been terminated. This is apparent from the various paragraphs in the Amended Reply and Amended Defence to Counterclaim. This is a far cry from the cause of action in the Amended Statement of Claim for money had and received.

IT IS SUBMITTED THAT the evidence adduced by PW1 during his examination in chief continually emphasized that the advances were for the purpose of the Plaintiff securing the main contracts for the Winmart and Ragam Contracts (Notes of Proceedings (“NOP”) at Pages 7 lines26-27, Page 8 lines 1-2, Page 8 Lines 17-18 etc).  PW1 never made any mention of any arrangement or condition for the advances being payable to the Defendant only if the contracts with the Plaintiff were not terminated. Neither did he make any mention that the advances were part of any profit sharing arrangement between the Plaintiff and Defendant.  IT IS SUBMITTED THAT the discrepancies between the Plaintiff’s pleadings and the evidence of PW1 must surely be viewed with caution and suspicion. Was the advances for securing the project or was it part of the profit sharing between the Plaintiff and Defendant as alleged by the Plaintiff?  The Defendant contends that the evidence of PW1in this regard (which has not one iota of support save for his bare allegation in Court) are blatant lies.

See:
Abdul Rahman bin Abdul Karim v Abdul Wahab bin Abdul Hamid [1996] 4 MLJ 623 @ 630 (Page 47, DBOA)

3. 
ADDUCTION OF EXTRINSIC EVIDENCE
IT IS SUBMITTED THAT the essence of the Plaintiff’s case as pleaded as well as the evidence of PW1 was calculated to contradict, vary, add to or subtract from the terms of the Winmart Contract and the Ragam Contract. This is in clear violation of Section 92 of the Evidence Act 1950 which prohibits the same subject to the exceptions stated in the same section.

The Winmart Contract and the Ragam Contract are both stated to be for the purposes of the sale and purchase of shares. In the Winmart Contract, the shares in Winmart belonging to the Defendant’s father and brother were to be purchased by Ragam Handal Sdn Bhd at the consideration of RM1.2 Million. In the Ragam Contract, the Plaintiff had agreed to purchase 60% of the Defendant’s shares in Ragam in consideration of the sum of RM1.0 Million and RM1000.00 per unit for any addition unit of low cost housing secured. Therefore, both these agreements were expressly agreements for the sale and purchase of shares of Winmart and Ragam.

PW1 testified that the alleged purpose of the Winmart Contract and the Ragam Contract was to secure that the Plaintiff was awarded the main contracts to carry out the Winmart and Ragam projects and “basically to surface money”(NOP Page 8 lines 17-18). He subsequently embellished his story by adding that the agreements mentioned the sale of shares to enable the Defendant to save paying on income tax (NOP Page 16 lines 1-8).

Neither in the Plaintiff’s pleadings, nor anywhere in the evidence of PW1 was any attempt made to suggest that the evidence adduced (which contradicted the express written terms of the Winmart Contract and the Ragam Contract) was allowable under any exception under the Evidence Act. No evidence of any alleged collateral contract or terms and conditions thereby was adduced or pleaded.

IT IS SUBMITTED THAT PW1’s evidence of the alleged purpose of the Winmart Contract and the Ragam Contract is inadmissible and ought to be rejected by this court as it contradicts and is inconsistent with the terms of the Winmart and Ragam Contracts.

IT IS SUBMITTED THAT the evidence of PW1 purporting to contradict the terms of the agreement for the sale of shares in Asal Firasat Sdn Bhd (P2(126-138)) is for the same reasons inadmissible and ought to be rejected by this court.


PW1 was silent on the details of the alleged arrangement that the Winmart and Ragam Contracts were only to secure the projects.  No details of when how and how much was to be paid to the Defendant and any alleged schedule of payments.

See:
Gek Lau Choon Theatrical Company v Hu Kiang [1937] MLJ Rep 23 @ 23, 24 (Pg 111 and 112, DBOA)

S.Chellatamby  v C.A. Vellupillay, The Malayan Law Journal vol 2, 1935 222 @ 223 (Page 117, DBOA)

Tan Chong & Sons Motor Company (Sdn Bhd) v All Mcknight [1983] 1 MLJ 220 @ 229 (Pg 141, DBOA)

Eushun Properties Sdn Bhd & Ors v MBF Finance Bhd [1992] 2 MLJ 137 @ 142, 143 (Page 155 & 156, DBOA)

4. 
NO DOCUMENTS TO SUPPORT THE PLAINTIFF’S ALLEGATIONS

In cross examination, PW1 was constrained to admit that there were no  documents prepared by the Plaintiff’s solicitors to support his allegation that the real purpose of the Winmart Contract and the Ragam Contract were to secure the respective projects and not to purchase shares in Winmart and Ragam (NOP Page 17 lines 12-21).

IT IS SUBMITTED THAT if at all there was any truth in the allegation of PW1 regarding the alleged purpose of the Winmart and Ragam Contracts, surely the Plaintiff would have prepared some document to reflect the true state of affairs. The lack of any documentary evidence whatsoever to support PW1’s contention can only mean that the Winmart Contract and the Ragam Contract were genuine and made for the purpose as stated in the agreements themselves. At the end of the day, all that the Plaintiff had to support its contention that the advances were made to secure the award of the Winmart and Ragam projects is the bare oral evidence of PW1.  In this context, it should be pointed out that even the Plaintiff’s payment vouchers (in Bundle P1) evidencing payment to the Defendant do NOT support the Plaintiff’s allegations.

5. 
SALE OF SHARES IN WINMART, RAGAM AND ASAL FIRASAT BY PLAINTIFF TO MAPLE PHOENIX SDN BHD

It is not disputed that on 7th July 1998, the Plaintiff sold all its interest in Winmart, Ragam and Asal Firasat Sdn Bhd to Maple Phoenix Sdn Bhd for the consideration of RM2,957,723.80 and the sum was in fact actually paid by Maple Phoenix Sdn Bhd to the Plaintiff(NOP page 21 lines 13-26).

IT IS SUBMITTED THAT the very fact that the Plaintiff entered into a commercial transaction with Maple Phoenix for the sale of the shares in Winmart, Ragam and Asal Firasat can only mean that the Winmart Contract and the Ragam Contract for the sale of shares in theses two companies to the Plaintiff were genuine. 

If, as the Plaintiff contends, the Winmart Contract, the Ragam Contract and the Asal Firasat agreement (P2(126-138) were not actually for the sale and purchase of shares belonging to those companies respectively, the Plaintiff would not have the right to dispose of the shares in Winmart, Ragam and Asal Firasat. Surely, the Defendant would not have remained silent if his interest in the shares of Winmart and Ragam and Asal Firasat were jeopardised by the Plaintiff’s commercial sale of these shares to Maple Phoenix.

IT IS SUBMITTED THAT the sale of the shares of Winmart, Ragam and Asal Firasat by the Plaintiff for valuable consideration is clear evidence that the three agreements were in fact for the sale of shares and not as alleged by the Plaintiff (NOP Page 23 lines 1-12).

6. 
REQUESTS FOR PAYMENT BY THE DEFENDANT TO THE PLAINTIFF

An important factor to consider are the memo issued by the Defendant to the Plaintiff (P3(7-11)) where the Defendant had requested for his payments pursuant to the Winmart Contract and the Ragam Contract. These memo prove that the Defendant truly believed and regarded that his entitlement for payment was pursuant to the Winmart Contract and the Ragam Contract and not for the Plaintiff to secure the projects as PW1 had testified in court. The fact that the Plaintiff had never refuted these memo can only mean that the Defendant’s entitlement was pursuant to the Winmart and Ragam Contracts.

7. 
ADVERSE INFERENCE AGAINST THE PLAINTIFF

Before the commencement of the trial of this matter, The Defendant’s solicitors had served on the Plaintiff’s solicitors a Notice to Produce dated 13th April 2006 requesting the production and disclosure of (a) the sale and purchase agreement between the Plaintiff and Maple Phoenix Sdn Bhd dated the 7th July 1998 and (b) the audited accounts of the Plaintiff from 1995 to 2000.

The Plaintiff failed to produce the requested documents and even the audited accounts for 2000 was not produced in court despite PW1’s statement that he had produced the audited accounts for 2000 (NOP Page 22 lines 1-25)

In cross examination PW1 agreed that if in fact advances had been given by the Plaintiff to the Defendant, those advances would be shown in the audited accounts. Therefore if the monies paid to the Defendant were not advances at all but rather payment for the purchase of shares the audited accounts would immediately make that fact clear. Furthermore, a detailed perusal of the agreement between the Plaintiff and Maple Phoenix would show the nature of the commercial transaction and the valuable consideration paid.

IT IS SUBMITTED THAT pursuant to Section 114(g) of the Evidence Act 1950, this court may presume that the failure or refusal of the Plaintiff to produce the requested documents was because the evidence if produced would be unfavourable to the Plaintiff.

8. 
THE DEFENDANT’S COUNTERCLAIM

(A)
THE WINMART CONTRACT(P2(13-24))

The Winmart contract provides for the sale of the two shares belonging to the Defendant’s father and brother to Ragam Handal in consideration of the payment of RM1.2 Million. As the intention was that these shares would be subsequently taken over by the Plaintiff (NOP Page 31 lines 12-16), the Plaintiff issued a Letter of Undertaking addressed to the Defendant’s father and brother (P2(25))  which was signed by PW1(NOP page 17 lines23-26). The Letter of Undertaking expressly confirms that the Plaintiff would pay the sum of RM1.2 Million to the Defendant’s father and brother (NOP Page 18 lines 1-24). PW1 denied that the reason why the Letter of Undertaking was undated was that it was given to the Defendant’s father and brother so that they could date the same when necessary (NOP Page 19 lines 1-12)

It was the Defendant’s unchallenged evidence that the Deed of Assignment (P3(5)) was prepared by the Plaintiff and sent over from Kuching. After the execution of the Deed of Assignment it was sent back to the Plaintiff (NOP Page 31 lines 25-28). PW1 claimed that he could not remember whether the Deed of Assignment was forwarded to the Defendant together with the Winmart and Ragam Contracts (NOP Page 19 lines 22-24). He was also unable to recollect whether the Deed of Assignment was returned to the Plaintiff together with the other documents (NOP Page 20 lines 1-3).

IT IS SUBMITTED THAT from the evidence the Deed of Assignment was prepared by the Plaintiff and forwarded to the Defendant at the same time as the Winmart and Ragam Contracts and all these documents had been returned to the Plaintiff after execution by the concerned parties. In the circumstances, the Plaintiff had express notice of the Deed of Assignment and at all material times consented to the same. Further or alternatively, the fact that the Defendant had sent written requests to the Plaintiff for payment pursuant to the Winmart Contract (and the Ragam Contract) (P3(7-11)) itself constitutes express notice of the Deed of Assignment to the Plaintiff.

IT IS SUBMITTED THAT the Winmart Agreement read together with the Letter of Undertaking and the Deed of Assignment clearly shows that the Plaintiff is justly and truly indebted to the Defendant in the sum of RM1.2 Million. Further, there was clear evidence from the Defendant that Winmart had secured the project at Kuala Menggatal from Lembaga Pembangunan Perumahan Dan Bandar(“LPPB”) to construct 431 units of residential premises etc(P2(26-55)(NOP Page 32 lines 17-18).

(B)
THE RAGAM CONTRACT(P2(3-12))

The Defendant had testified that Ragam Handal had in fact secured from LPPB the contract to construct 560 units of low cost flats at Menggatal (P2(63-93)) and the 1000 units of 2 storey terrace houses at Kinarut (P2(152-181))(NOP Page 32 lines 20-25).

IT IS SUBMITTED THAT in accordance with the terms of the Ragam Contract the Plaintiff is justly and truly indebted to the Defendant in the sum of RM1.56 Million.

(C)
THE TORT OF THE ABUSE OF THE PROCESS OF THE COURT
The Defendant is claiming for loss and damages (albeit nominal damages) under this head and as pleaded at Paragraph 19 of the Re-Amended Counterclaim. The Defendant shall repeat the particulars stated therein here. It is the Defendant’s contention that the Plaintiff was fully aware that it was not entitled to a refund of the monies paid to the Defendant as the Plaintiff was fully aware that it was Justly and truly indebted to the Defendant in the sum of RM2.76 Million pursuant to the Winmart and Ragam Contracts.  The Defendant contends that the sole purpose of this action was to cause embarrassment and humiliation to the Defendant. It is also the Plaintiff’s contention that this action was filed only with the view of justifying the sending of debt collectors to harass and intimidate the Defendant.

See:
Mokhtar bin Amin v Mohamed Moktar bin Omar [2001] 4 MLJ 329 @ 335 (Page 94 of DBOA).

Jasa Keramat Sdn Bhd v Monatech (M) Sdn Bhd [1999] 4 MLJ 637 @ 645, 646 & 647 (Pages 105-107 DBOA).

9. 
CONCLUSION

Learned counsel for the Plaintiff had raised the issue of the so- called delay of the Defendant in filing his claim or counterclaim for the monies still due to him pursuant to the Winmart and Ragam Contracts (NOP Page 41 lines 23-27 and Page 42 lines 1-5).The Defendant had explained that after PW1 had been removed as a director in Winmart and Ragam, the Plaintiff had sometime in May 2001 wrongfully seized and withheld documents of Winmart, Ragam and also the Defendant’s personal documents. Without the documents, the Defendant was unable to sue the Plaintiff and the Defendant had taken steps to reconstruct the missing documents. After the commencement of a legal action against the Plaintiff By Winmart and Ragam, the documents were only returned to the rightful owners sometime in November 2005.

IT IS SUBMITTED THAT the Plaintiff has only proved that the sum of RM796,895.00 had been paid by the Plaintiff to the Defendant. Thr Plaintiff had abandoned its claim for the sum of RM255,000.00 for which no evidence whatsoever was adduced in court.


The Plaintiff is claiming the refund of the sum of RM796,895.00 (being the sum admitted by the Defendant as received by him from the Plaintiff).  The grounds for making this claim is that there has been a total failure of consideration on the part of the Defendant.  IT IS SUBMITTED THAT the Winmart Contract and the Ragam Contract (and also the Asal Firasat Agreement) were for the sale of shares to the Plaintiff and the said Shares were in fact transferred to the Plaintiff.  The Plaintiff had subsequently sold these very shares to Maple Phoenix for valuable consideration.  In the circumstances, the Plaintiff had received the full consideration under those agreements and no total failure of consideration has been occasioned.

See:
Public Finance Bhd v Ehwan bin Saring [1996] 1 MLJ 331 @ 342 (Pg 255 DBOA)

Chesshire, Fifoot and Furmston's Law of Contract (2nd Singapore and Malaysian Edition) (Pg 264-273 DBOA)

Chitty on Contracts (28th Edition) Vol 1- Restitution Paras 30 - 048 to 30 - 067 (Pages 274 - 287, DBOA)

Out of the sum of RM796,895.00 paid to the Defendant the sum of RM500,000.00 was paid by the Plaintiff for the purchase of the Defendant’s shares in Asal Firasat. The sum of RM15,000.00 was paid by the Plaintiff to the Defendant for the purchase of Sabah Boleh. IT IS SUBMITTED THAT only the sum of RM281,895.00 was actually paid by the Plaintiff to the Defendant towards the Winmart Contract and the Ragam Contract and therefore the Defendant is entitled to the sum counterclaimed of RM2,478,105.00 being the difference between the Defendant’s entitlement of RM2.76 Million and the sum actually paid towards the same of RM281,895.00.

The Defendant also prays for damages for the tort of the abuse of process of the court.

The Defendant also prays for interest on the judgment sum from the date of the Counterclaim (i.e. 7.10.2003) at the rate of 8% per annum and also for Costs.

Dated the 26th day of April 2006



……………………………….

Govinda Raj

Counsel for the Defendant

PLAINTIFF’S SUBMISSION

May it please Your Lordship,

1. (a) 
The Plaintiff’s claim against the Defendant is for money advances made personally to him between 10th December 1996 and 28th January 2000 amounting to RM1,051,895.00  as stated in Paragraph 4 of the amended Statement of Claim.

(b) 
Out of the RM1,051,895.00, Defendant has admitted that the sum of RM296,895.00 was remitted into his account at Hong Kong and Shanghai Bank Account No: 392-156584-001

(c) 
The Defendant also admitted receiving the cash payment in the sum of RM500,000.00 on various dates from 10.12.1996 to 23.11.1997 from the Plaintiff.


Pages 2 & 3 of Notes of Proceedings (NOP)

2.
The Plaintiff does not wish to claim the sum of RM255,000.00 as no evidence was adduced during the trial.

3.
The Plaintiff called one witness in this case namely Mr Sim Kiang Chiok (PW 1)

4. PW 1 testified during Examination In Chief that it was through the Defendant as Youth Chief of SAPP and with his connection in SAPP to lobby for projects from LPPB and SEC and the cash advance to the Defendant was for the Defendant to run around to lobby for projects. 
Pages 5 &6 of NOP

5.
It was submitted in evidence during cross examination of PW1 that the Plaintiff has successful track record as civil engineer in Sarawak and financially very strong at that time. 

Pages 12 & 13 of NOP

6.
Further PW1 during examination in chief testified that there was no relation between the advances made to the Defendant and the Agreement signed but it was mainly for securing the job and the agreements are basically to surface the money. 

Page 8 Line 17 & 18 NOP

7.
It is also submitted that the money deposited into his account in the sum of RM296,895.00 and cash advances in the sum of RM500,000.00 which total to  RM796,895.00 were advances made to the Defendant (DW1), who had already admitted  during cross examination that he had used moneys received from the Plaintiff for his living expenses, his activity, be it as a businessman, politician and in community service

Page 39, line 22-26 NOP

8.
PW1 also testified during Examination in Chief that because of the termination of Ragam, Winmart and Asal, the Plaintiff is seeking for refund of the advances paid to the Defendant.

However the Defendant’s Solicitors did not really cross examine PW1 as to the various advances made to the Defendant but made an attempt to adduce the 1st and 2nd Agreements both dated 01.08.1996 and the 3rd Agreement dated 12.07.1997 as payments made under these Agreements, but those advances made do not correspond with the date of respective Agreements.

9.
During Re-examination, PW1 testified that the payment requested in exhibit P3 (8-10) do not reflect any advances made to the Defendant.

Page 29, Line 22 to 23 of NOP

10.
Further, PW1 testified during Re-examination:-

“Q- Evidence on shares, 3 Agreements in relation to what?

A- Advances at the request of the Defendant to secure project and to help him to surface the money”

11.
It is also the Plaintiff’s contention that the advances made to the Defendant has nothing to do with the 1st and 2nd Agreements dated 01.08.1996 as all shares were transferred to the Plaintiff even though no payment were made to the Defendant which goes on to show clearly that the advances had nothing to do with the Agreements.

In TOEH KEE KEONG (Federal Court) at page 33 of the Plaintiff’s Bundle of Authority it was held that 


12.
To further support the Plaintiff’s contention on the advances made to the Defendant DW1 testified during cross examination that he used the money received from the Plaintiff “use it for my living expenses, for my activity. Businessman. Active in politics and in community service” 

Line 25 page 39 of NOP

13. It was in evidence during the trial and admitted by the Defendant that the sum of RM296,895.00 was remitted in his account  and RM500,000.00 in cash was received by him. It is also the Plaintiff’s submission that the companies namely Winmart and Ragam Handal were RM2.00 companies in 1996. Further during cross examination of DW1, he testified as to the value of Winmart and Ragam in 1996 “…to me Winmart at least RM1,200,000.00 and Ragam at least RM1,000.00 per unit plus 40% shares”.

14. It was also put the DW1 during cross examination that the 2 companies had no value prior to the signing of the Agreements, RM2.00 only, which DW1 did not agree to.

15. The Plaintiffs submit that it is unjustified for the Defendant to use the LPPB project at Kuala Menggatal and Kinarut which in 1996 was not even awarded in 1996 as assets of the companies and the further land in Kuala Menggatal and Kinarut project belongs to the Government.

16. The Defendant during cross examination even agreed when the question was put

“Q … Because it is a RM2.00 company, you took on the Plaintiff because they were at that time financially strong.

A: We were discussed together. Yes”

17.
DW1 further testified during cross examination  that

“ I have seen their operation in Sibu, they are financially strong. We trust them so much, beside I am still holding 40% of Ragam shares. I am in control in Ragam as minority shareholder.”

18.
Is also the Plaintiff’s submission, that since the project with Ragam, Winmart and Asal Firasat were terminated, the Plaintiff rightly seek for the refund of RM896,895.00 as admitted in evidence.

Page 2 & 3 of the NOP

DEFENDANT’S COUNTERCLAIM

19.
In respect of the counterclaim for the sum of RM1,200,000.00 it is SUBMITTED THAT the DW1 is not entitled to the sum of RM1,200,000.00 allegedly on the amount owing by the Plaintiff to the DW1 as the DW1 during cross examination was not able to prove the value of RM1,200,000.00 stated in the Letter of Undertaking.  Further, DW1 was not able to show during the trial any letter of offer from the Plaintiff in respect of the sum of RM1,200,000.00.  It was also in evidence put to the Defendant that the Letter of Undertaking was prepared pursuant to the Defendant’s instruction.

20.
Further it is also the submission of the Plaintiff that both the Deed of Assignment and Letter of Undertaking were for DW1 to maneouvre around for his convenience.

21.
It is also in evidence that the Letter of Undertaking was addressed to Wong Pak Huing and Wong Yit Fui (both deceased) and not to the Defendant.

22.
In respect of the Defendant’s counterclaim on the sum of RM1,560,000.00 (LPBB Project with Ragam) it is submitted that the Project was terminated and the Defendant during the during the trial did not adduce evidence as to how he will be entitled to the sum of RM1,560,000.00.  The Defendant should have enforced his rights pursuant to the 1996 Ragam Agreement and not by way of counterclaim in year 2002.

23.
It was also in evidence that the Defendant only took out the counterclaim in the year 2002 which is five (5) years after the  two 01.08.1996 Agreements were executed.  

24.
In respect of the Defendant counterclaim that the payments were made for the purchase of shares in Winmart, Ragam Handal and Asal, however, there was no evidence adduced to proof that the payments were in fact for the shares.

25.
Submit that all evidence point towards the fact that the payments were for advances in consideration for the Defendant to secure projects and as the Plaintiff’s on going projects were terminated by the Defendant, therefore the advances should be refunded to the Plaintiff.

26.
IT IS SUBMMITTED that the Defendant’s allegation that some of the payments were made pursuant to the Asal Agreement does not correspond to the amount due under the Asal Agreement P2 (128) which goes on to show that the payments made by the Plaintiff are personal advances and not pursuant to the Agreement.

In the case of LEE SAU KONG (Pg 116 of the Plaintiff’s Bundle of Authority), the Honourable Court held that


In the case of CAPITOL LTD (Singapore Federal Court) (Pg 123 of the Plaintiff’s Bundle of Authority), it was held  


27.
SUBMIT THAT if indeed the Plaintiff still owed the Defendant any money for the Sale of Shares in Ragam, Winmart and Asal, then the Defendant should have commenced a suit based on the respective Agreements and not to wait until 2002 to take out a counter claim against the Plaintiff’s claim and therefore the Defendant is estopped from enforcing his rights at the counter claim stage. 
Page 41 Line 16 –27 NOP.  
Reliance is made on the case of BOUSTEAD TRADING(1985) SDN BHD (Federal Court) (Page 156 and 158 of the Plaintiff’s Bundle of Authorities) it was held that 


28.
On the Defendant’s counter claim on the tort of abuse of the process of the court, the Plaintiff submit that the Solicitor’s letter at P2 (274) is not offensive and/or tarnishes the image of the Defendant as it is a letter demanding for payment, part of which the Defendant has admitted receiving. 

29.
SUBMIT THAT the Defendant has failed to adduce any evidence during the trial of how he was embarrassed and/or ridiculed.  

30.
In respect of the two police reports lodged by the Defendant at P2 276-277 and 282-284, there was no evidence adduced in court that DW1 was threatened or put to fear. In DW1 was in no urgency in lodging the police report as it took the DW1 5 days after he has written a letter on 20.05.2004. P2 (281) Further there was no evidence that the police had taken any action pursuant to the two police reports lodged.

In the case of MOHD SALLEH BIN SHEIKH AHMAD (Court of Appeal page 149 of the Plaintiff’s Bundle of Authority it was held that :-


CONCLUSION

CONCLUSION

31.
In the above premises, the Plaintiff have established their claim and discharged their burden to prove on the balance of all probabilities that the Defendant is justly and truly indebted to the Plaintiffs in the sum of RM896,895.00 with interests and costs as prayed for in the Statement of Claim. I therefore pray for Judgment against the Defendant accordingly and that the counterclaim be dismissed with costs.      

_____________________________

MESSRS MG's LEGAL CHAMBERS

 




     Advocates for the Plaintiffs
26 APRIL 2006

2.20 PM
Parties same

Court:
I have just received the following Reply of counsel for the Plaintiff:

PLAINTIFF’S SUBMISSION IN REPLY

May it please Your Lordship,

I  crave leave of the Court to refer to the Defendant’s Submission dated 26th April 2006 (hereinafter referred to as the Defendant’s Submission) and wish to reply as follows:

1. THE PLEADINGS

It is submitted that the Defendant’s submission that the Plaintiff had shifted their ground of claim is baseless. The Plaintiff merely replied the allegation raised by the Defendant in his Re-Amended Defence and Re Amended Counterclaim. The Plaintiff had been consistent thought out the trial in maintaining that the Plaintiff’s suit is for money advanced to the Defendant personally. It is the Defendant who is relying on various Agreements in order to circumvent the Plaintiff’s claim.

Further the Defendant’s allegation that “the proof of payments by the Plaintiff for the purchase of the shares in Asal Firasat and Sabah Boleh are self evident in the payment vouchers exhibited in the Admitted Bundle (P1)” is totally without merit as it has been brought to the attention of the Court that neither the dates of the payment nor the amount due pursuant to the same correspond with the Defendant’s allegation.

2. 
NO DOCUMENTS TO SUPPORT THE PLAINTIFF’S ALLEGATION

With regards to the contention that there was no prior arrangement or condition for the advances paid to the Defendant, the Plaintiff states that the Defendant’s counsel is confusing the issues. The Plaintiff’s claim is a simple claim for money advanced to the Defendant in return for his promise to secure projects in Sabah. The Defendant being a public figure and a politician will definitely not enter into an agreement saying that he will secure projects for the Plaintiff in return for profit sharing to him. This will definitely tarnish his image. 

Therefore as a cover up agreements for sale of share of in various RM2.00 companies were entered into, which the Defendant is now trying to use to his benefit.

3.
SALE OF SHARES IN WINMART, RAGAM AND ASAL BY PLAINTIFF TO MAPLEL PHOENIX.

As submitted by the Defendant’s counsel the Plaintiff’s interest in the above companies were sold to Maple Phoenix on 7th July 1998. If the Defendant had not received his due pursuant to the above Agreements would he not have enforced the Agreements? 

Would he have waited until the Plaintiff’s filed their claim before proceeding with counterclaim?

The Defendant’s allegation that he did not have the relevant documents to enforce the same is also baseless as he was aware who are the Solicitors in Kuching who prepared the documents and all he had to do was to write in and ask for a copy of the relevant agreement, as he was a party to it.  Therefore it is submitted that the Defendant’s counterclaim pursuant to the sale of Share Agreements merely sham. 

It is only proper for the Defendant to file a suit on the alleged transfer of shares to Maple Phoenix pursuant to the agreements and in the midst of the court proceedings, the Defendant or his counsel should file the necessary interlocutory application pursuant to the Rules of High Court 1980 such as Notice to Produce etc.

4.
REQUEST FOR PAYMENT BY THE DEFENDANT TO THE PLAINTIFF

The Plaintiff state that it was established during cross examination of PW1 that he was not aware of memos. Therefore how could they have refuted the memo? Further, it is also submitted that neither the dates nor the amount of the alleged payment pursuant to the memo corresponds with the Plaintiff’s claim which re-iterates the fact that IT WAS PERSONAL ADVANCES GIVEN TO THE DW1.

5.
ADVERSE INFERENCE AGAINST THE PLAINTIFF 

On the Notice to Produce the Plaintiff submit that the counsel for the Defendant had at length cross examined PW1 and in response PW1 had given a credible answer on the matter. Further we submit that the matter raised in the notice was not stated in the pleadings. It is humbly submitted that the parties are bound by their pleadings. As such, in this particular matter there is absolutely no adverse inference on the Plaintiff and Section 114 (g) of the Evidence Act 1952 cannot be invoked.

6.
THE WINMART CONTRACT

The Defendant allegation that the Plaintiff had express notice of Deed of Assignment is also baseless as no proof or evidence was adduced as to the posting of the same to the Plaintiff. Further it was the Defendant’s contention it was in the same bundle as the 01.08.1996 Agreements. If so why does the date of the Deed of Assignment is different i.e 06.08.1996. 

7.
THE RAGAM CONTRACT

It is also in evidence that the Plaintiff was doing the ongoing projects before they were terminated and DW1 testified in the cross examination that he being the person in control of Winmart and Ragam Handal took charge and is towards the end of completing the work now in the year 2006, which is almost 5 years after taking over the Project from the Plaintiff in the 3rd quarter of 2001.

It is also submitted that the Defendant had benefited from the Project and is now estopped from claiming for the sum of RM1,560,000.00.  Further the Defendant had failed to adduce evidence as to what point in time he has suffered loss on the projects. 

Dated this 26th day of April 2006

_____________________________

MESSRS MG's LEGAL CHAMBERS

 




     Advocates for the Plaintiffs

4.27 PM
Court:
My judgment is ready. [Court taken as having read it though reading the last part only while counsel get a copy from the secretary which is being printed out now.] Copy reproduced below.





Justice Datuk Ian H.C. Chin.

MALAYSIA

IN THE HIGH COURT OF SABAH & SARAWAK

AT KOTA KINABALU

CIVIL SUIT K 22-46-2003
BETWEEN

MERCES BUILDERS (S) SDN BHD
-
PLAINTIFF

AND

WONG YIT MING
-
DEFENDANT

IN OPEN COURT

THE 26TH DAY OF APRIL 2006

J U D G M E N T

Introduction

The Plaintiff, Merces Builders (S) Sdn Bhd, claimed against the Defendant, Wong Yit Ming, the sum of RM1,051,895.00 as being “advances”, that is money lent which the Defendant did not repay. The money was alleged to have been lent to the Defendant over a period, from (according to the statement of claim) 10 December 1996 to 28 January 2001, and in various sums making the said total. However, the Plaintiff obviously changed its stance when it departed from its statement of claim to allege in their Reply this way:

1. In reply to Paragraph 2 of the Defence and Counterclaim, the Plaintiff states that the sum of RM1,051,895.00 was paid to the Defendant as an advance in consideration of the Plaintiff’s being awarded the job as main contractors for the projects of Ragam Handal Sdn Bhd……and Winmart Sdn Bhd…..and as security for the contracts the [Plaintiff] executed the sale and purchase agreements with the shareholders. Since the contracts have been terminated by Ragam Handal [Sdn Bhd] and Winmart [Sdn Bhd] and the [Plaintiff] did not take over Ragam Handal [Sdn Bhd], the advance of RM1,051,895.00 paid to the Defendant as agent should be refunded or repaid to the Plaintiff by the Defendant as there is a total failure of consideration.
Pausing here, if the claim is simply for money lent as the statement of claim made it out to be, the money must be repaid by a certain date. But by their Reply the Plaintiff appears to say implicitly that the money need not be repaid if the two companies named therein do not terminate the contracts they made with the Plaintiff. The parties had agreed that the assertion in the Reply forms the alternative claim of the Plaintiff and the issue is stated this way:

4. Further or in the alternatively whether the alleged sum of RM1,051,895.00 was paid to the Defendant as and advance in consideration of the Plaintiff being awarded the job as main contractors for the projects of Ragam Handal Sdn Bhd and Winmart Sdn Bhd.

5.
Whether the alleged advance of RM1,051,895.00 paid to the Defendant should be refunded or repaid by the Defendant to the Plaintiff on the ground that there has been a total failure of consideration as the contracts between the Plaintiff ad Ragam Handal Sdn Bhd and Winmart Sdn  Bhd had been terminated

As for the Defendant, he has a counterclaim against the Plaintiff for the sum of RM2,478,105.00 as being moneys due to him from the Plaintiff under two agreements both dated 1 August 1996 under which a sum of RM2,760,000.00 was alleged to be due and only RM281,895.00 was paid. This sum of RM281.895.00 was part of the RM796,895.00 which the Defendant had admitted receipt but the defence was that the remaining sum of RM515,000.00 was payment by the Plaintiff for the purchase of the shares of the Defendant in a company called Asal Firasat Sdn Bhd and for the purchase of an entity called Sabah Boleh.

The Plaintiff through their counsel’s closing speech abandoned a sum of RM255,000.00 from their claim, leaving a claim of only RM796,895.00, the sum which the Defendant, as stated earlier, admitted receiving. The Plaintiff’s counsel also did not in his address seek to support the claim on the basis of money lent thus leaving only the bases mentioned in the issue enumerated as 4 and 5, supra.
Facts of case

The Plaintiff were looking to expand their business to Sabah and their Sim Kiang Chiok (“Sim”) director was eventually able to meet up with the Defendant in 1995 at which time the Defendant was a politician and Sim said that the Plaintiff  “had a better chance of securing projects through” the Defendant’s position. The Defendant himself also said that the Plaintiff had requested him “to lobby for low cost housing jobs in Sabah”. Two companies, namely Winmart Sdn Bhd (“Winmart”) (which was at then time owned by the father and brother of the Defendant) and Ragam Handal Sdn Bhd (“Ragam”) were to feature in the transactions between the parties. On 28 August 1996 Winmart entered into an agreement with the Housing and Town Development Board (“the Board”) to erect 431 units of houses on 8.45 hectares of the land belonging to the Authority. Given the circumstances, it must have been known to the parties much earlier and in any event by the 1 August 1996 when the two agreements both dated 1 August 1996 were entered into that the Board was going to enter into the said agreement with Winmart because both agreements made reference to the said agreement which Winmart entered into with the Board. That agreement, in my view, was also the reason why the two agreements both dated 1 August 1996 were entered into. 

One was between the said father and brother of the one party and Ragam as the other party with Ragam buying from them the issued 2 shares in Winmart for RM1.2 million which company Winmart only asset was the said agreement it had entered into with the Authority to which mention was made in this agreement.  The payment was to be made in terms of Article 3 of that agreement, viz.:-

ARTICLE 3:
CONSIDERATION
The total consideration for the purchase of the said shares is RINGGIT MALAYSIA ONE MILLION TWO HUNDRED THOUSAND ONLY (RM1,200,000.00) which shall be payable by the Buyer to the Sellers in the following manner:-

(a)
a sum of RINGGIT MALAYSIA THREE HUNDRED THOUSAND ONLY (RM300,000.00) shall be payable upon signing of the said Agreement and the transfer of the said shares;

(b)
a further sum of RINGGIT MALAYSIA TWO HUNDRED THOUSAND ONLY (RM200,000.00) shall be payable upon approval of the development plan of the Project which shall be secured by the Sellers; and

(c)
the balance sum of RINGGIT MALAYSIA SEVEN HUNDRED THOUSAND ONLY (RM700,000.00) shall be payable on monthly basis at RM100,000.00 per month upon commencement of works of the Project (hereinafter referred to as “the said works”) until full settlement: PROVIDED ALWAYS that the said works must commence within one (1) year from the date of the approval of development plan of the Project failing which this Agreement shall be deemed revoked and the said shares will be transferred back to the Sellers who shall then refund all sums paid under the terms herein set out except for Article 3 (a) in  which event the parties hereunder shall be released from all their respective obligations.

The benefit of this agreement was on 6 August 1996 assigned to the Defendant. The Plaintiff came into the picture in this agreement by their issuing (under their previous known name) to the said father and brother the following undertaking (after cropping the unnecessary parts):
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LETTER OF UNDERTAKING

A

Date:

DATUK WONG PAK HIUNG &
MR WONG YIT FU!

Dear Sirs

RE: SALE AND PURCHASE AGREEMENT DATED 1.8.1996 IN RESPECT

OF WINMART SDN BHD
SELLER : DATUK WONG PAK HIUNG & WONG YIT FUI
BUYER : RAGAM HANDAL SDN BHD

In consideration of:-

(1) you having entered into the Sale and Purchase Agreement dated the Ist day of
August 1996 (“said agreement”) with Ragam Handal Sdn Bhd pertaining to the
sale and purchace of 2 fully paid-up shares in Winmart Sdn Bhd (“said
Company”) for the purchase consideration of RM1,200,000.00 : and

(2) you having executed the Memoranda of Transfer (Form 32A) dated the 5th day
of August 1996 in favour of Ragam Handal Sdn Bhd ;

we hereby confirm that we are aware of the said agreement and we hereby undertake to
pay the purchase consideration of RM1,200,000.00 to you.

Yours faithfully
for MERCES BUILDERS (S) SDN Bl
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The Plaintiff, in my view, issued the letter of undertaking because Winmart awarded the works under the agreement (Winmart made with the Board) to the Plaintiff and also because by the other agreement dated 1 August 1996, the Plaintiff would become the owner of 60% of the shareholdings in Ragam which 60% the Plaintiff bought from the Defendant, that is buying 180,000 shares of the 299,998 shares that were owned by the Defendant and this would give the Plaintiff control of Winmart as well. The manner of payment of the purchase price of the shares was set out in these terms:

ARTICLE 3:

CONSIDERATION
The total consideration for the purchase of the said shares is RINGGIT MALAYSIA ONE MILLION ONLY (RM1,000,000.00) which shall be payable by the [Plaintiff] to the [Defendant] in the following manner:-

(a) the sum of RINGGIT MALAYSIA THREE HUNDRED THOUSAND ONLY (RM300,000.00) upon execution of this Agreement hereof; and

(b) the balance in the sum of RINGGIT MALAYSIA SEVEN HUNDRED THOUSAND ONLY (RM700,000.00) shall be paid proportionately based on the total proceeds of sale of the low cost houses all over Sabah to the various Government agencies PROVIDED THAT the shareholders and directors shall secure one thousand (1,000) units of low houses progressively.

In the event of the shareholders and directors securing more or less than 1,000 units, the purchase price shall be rateably and proportionately reduced/increased by RM1,000.00 per unit.
Clearly then, by the terms of those agreements, the Plaintiff was obliged to pay the Defendant various sums mentioned therein. The Plaintiff through Sim attempted to say that those agreements were to secure the projects rather than to really purchase the shares but apart from merely saying so, he could not point to any documents that support his allegation even assuming that such evidence could be allowed under the exceptions to the well-known rule under s 92 of the Evidence Act 1950 that prohibits evidence to contradict or vary the terms of those agreement. Sim appears to me to be a witness who meandered as he goes along in his evidence, giving different reasons why the two agreements were entered into, like they were for the purpose of “surfacing money” and to enable the Defendant to evade tax all of which I find to be lacking credibility and obviously contradictory. If it was to avoid tax then it could not be for the purpose of “surfacing money” since you can only avoid tax by hiding the money and not by stating those amounts in the agreements. Another purpose for the giving of the money to the Defendant was, to use the words of the Plaintiff’s counsel: “for the Defendant to run around to lobby for projects” which if that really was the payment for then the Plaintiff can only get their money back if the Defendant did not, after receiving the money “run around to lobby for projects” for which there was no evidence and neither was that the pleaded case of the Plaintiff. This is another example of the Plaintiff  saying through Sim whatever came to his mind. Not only that, the Plaintiff appeared to blow hot and cold when they through their counsel contended on the one hand this -

The Plaintiffs submit that it is unjustified for the Defendant to use the LPPB project at Kuala Menggatal and Kinarut which in 1996 was not even awarded in 1996 as assets of the companies and the further land in Kuala Menggatal and Kinarut project belongs to the Government.
· and on the other when Sim said he recognized the potential of the Defendant in obtaining projects due to the fact that the Defendant was a politician and that the party to which the Defendant belonged also has a member who was at that time the chairman of the Board and that was why he was targeted by the Plaintiff as being a good lobbyist for projects. As events turned out, Winmart did get projects. The other contentions of the Plaintiff which I have considered and need not state them here but suffice to say that they do not at all demonstrate how those agreements of 1 August 1996 could be anything than what they said in print and which printed words are many many times better and preferable for the reasons I have already mentioned than the oral allegations of Sim in the witness box. Therefore, I have no doubt that the payments of  RM296,895 by the Plaintiff to the Defendant was towards partial satisfaction of the sums due under the two agreements. Whatever doubt there may still be would surely be dispelled by the fact that the Plaintiff had on 7 July 1998 sold their interests in Winmart and Ragam (and also in another company called Asal Firasat Sdn Bhd which shares I will deal with shortly) to Maple Phoenix Sdn Bhd for more than RM2.9 million to a company called Maple Phoenix Sdn Bhd. If really the Plaintiff did not purchase those shares, how could the Plaintiff had sold them and for such a huge sum. If one is still not convince about the totally baseless claim of the Plaintiff, then the refusal of the Plaintiff to produce the relevant accounts when requested by the Defendant is testimony to hopelessness of the Plaintiff’s case because if really the sums were owing by the Defendant to the Plaintiff, the accounts of the Plaintiff would show it but the Plaintiff did not want to produce them by merely saying through Sim that it was more than 6 years and they do not keep those documents that long but the suit was commenced in 2003 and surely you would at least have the 2003 accounts if not earlier preserved to support the claim of the Plaintiff. The failure to show any account to support the allegation of the Defendant owing the Plaintiff the sums of money is testimony of the wholly baseless nature of the claim of the Plaintiff.

I turn now to the other sum of RM515,000 which the Defendant admitted receiving but said that it was, as to RM500,000, for the purchase of the shares in  Asal Firasat Sdn Bhd. Again this was supported not only by an agreement made the 12 July 1997 between the Plaintiff and the Defendant and another but also by the various documents issued by the Plaintiff pertaining to the payment and which state in no uncertain term that the payment of RM500,000 (by three instalments) were for the purchase of the shares in Asal Firasat Sdn Bhd contended by the Defendant and not an advance by the Plaintiff. I need do no more to put an end to this issue than by reproducing the relevant documents below:
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This company was also sold by the Plaintiff to Maple Phoenix Sdn Bhd. As for the balance of RM15,000, again the document emanating from the Plaintiff  shows that the money was for the purchase of a company called Sabah Boleh and not an advance to the Defendant.
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So much for the claim of the Plaintiff which I dismiss with costs to the Defendant. I turn now to the counterclaim of the Defendant. 

It will be recalled that the Defendant’s counterclaim is made up of two parts one under the agreement made between the Plaintiff and the father and brother of the Defendant the benefit of which was assigned to the Defendant by a deed dated 6 August 1996. It is common ground that “express notice in writing” (s 4(3) Civil Law Act) is required before the Defendant can sue in his own name for sums due under the agreement. The Defendant gave evidence to say that the deed was prepared by the Plaintiff in Kuching and then returned to Kuching after it was executed. This evidence was not challenged and in fact it can be said that this fact was confirmed by the Plaintiff when they through their counsel put it to the Defendant that the deed was prepared on his instruction while not questioning the Defendant as to his assertion that the deed was returned to the Plaintiff after its execution.  Since the notice required by law need not be formal (Harris Adacom Corporation v Perkom Sdn Bhd [1994] 3 MLJ 504) and since delivery of a true copy of the deed could constitute express notice (Christina Angelina a/p William Bastian & Anor v Newacres Sdn Bhd [1996] 5 MLJ 549) and since I accept the evidence of the Defendant that he had in fact returned a copy of the deed to the Plaintiff, the Defendant had satisfied the requirement of notice.  As for the amount claimed under this agreement, the sum alleged to be due is RM1.56 million reckoned according to Article 3 of the agreement, supra, and by reference to the agreement dated 4 December 1997 entered into between the Board and Ragam for the construction of 1,000 units and also the agreement for 560 units entered into on 5 May 1997.  The other part of the counterclaim consisted of the amount due under the other agreement and also enumerated as Article 3 which I have also reproduced earlier. The amount due is RM1.2 million. What then is the defence of the Plaintiff to the counterclaim? In so far as the amount is concerned there is undisputed evidence to support the calculation. The Plaintiff contended that the Defendant is estopped from claiming because they only counterclaim in 2003 instead of doing so in 2001 after the two contracts the Plaintiff had with Ragam the and Winmart were terminated then, relying on Boustead Trading (1985) Sdn Bhd v Arab-malaysian Merchant Bank Bhd [1995] 3 MLJ 331 for that proposition of law. How can the Plaintiff contend that the Defendant had delayed the action when the delay was not even enough to support any defence that the counterclaim was statute-barred. In any event the Defendant had explained plausibly that his documents were unlawfully taken away by the Plaintiff from an office which they shared and that he had to procure some documents from sources like the bank.  I do not see how the doctrine of estoppel can be applied to this case and it was not elaborated how it can, It was then argued by the Plaintiff that the Defendant had benefited from the project by continuing with it and is therefore estopped from claiming the sum of RM1.56 million. Again there was no elaboration of that proposition and neither is there any authority cited. If the Defendant or his companies had managed to obtain further contract from the Board to build further units before the termination of the agreements with the Plaintiff, it would mean that the Plaintiff have to pay more under the formula of Article 3, that is proportionate to the increase of the units of houses. Therefore, even if the units had been increased after the termination, the Defendant is not reaping any greater harvest since the Plaintiff would have to pay more as a result of the increase in the units when obtained when the agreements were subsisting. It must not be lost that the termination was by Winmart and by Ragam and not by the Defendant and that the Defendant is suing under the two agreements in his own right. Thus, the Defendant had established its counterclaim for the total sum of RM2,478,105.00. 

There remains the counterclaim for damages for “the tort of the abuse of Process of Court” which the Defendant contended consisted of the Plaintiff commencing and maintaining this action when the Plaintiff knew full well they cannot succeed and therefore not entitled to the refund of the money and when they knew that they owed the Defendant the moneys under the two agreements dated 1 August 1996, citing Mokhtar bin Amin v Mohamed Moktar bin Omar [2001] 4 MLJ 329 and Jasa Keramat Sdn Bhd & Anor v Monatech (M) Sdn Bhd [1999] 4 MLJ 637. The Defendant had pleaded that he had suffered distress and humiliation but the Defendant gave no evidence of that. So, on that point, the Defendant would fail in this claim. 
Conclusions:

The Plaintiff’s claim is dismissed. There will be judgment for the Defendant against the Plaintiff for the sum of RM2,478,105.00 together with interest thereon at 8% per annum from the 19 march 2003 until payment. Costs to the Defendant.







Justice Datuk Ian H.C. Chin

“ It was clearly in the contemplation of the contracting parties that the appellant should not be denied the fullest opportunity to recoup all the moneys he had sunk into the enterprise”.





“As regards the counterclaim he found that his was completely unfounded. Here he based himself largely on the discrepancies between the details of the counterclaim and the evidence of the respondent’s expert witness and on his findings for reasons which he stated and with which I agree that the appellant herself was not a truthful witness”.








“Further no evidence was given in relation to the damages claimed on the counterclaim and therefore the awards of damages on the counter claim should be set aside.”





“A court may permit a litigant to argue an unpleadd estoppel if it is in the interests of justice to do so. It is a matter within the discretion of the judge who mush have due regard to all the circumstances of the case, including any prejudice that may be caused by the affected party being taken by surprise.”








The Learned judge was completely justified in rejecting the defendant’s evidence for lack of credibility. It is trite that once a counterclaim is found to be lacking in merit, it ought to be dismissed. The court is not entitled to raise a dead counterclaim on the basis of granting relief that the court thinks ought to be granted on the facts. Further, a prayer in the counterclaim may not be used against the defendant himself. The plaintiff could not rely on the counterclaim to obtain relief against the defendant.








PAGE  
87

