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MALAYSIA 
IN THE HIGH COURT IN SABAH & SARAWAK 

AT KOTA KINABALU 
CIVIL SUIT 22-271-2001 

 5 
 IAY & ASSOCIATES   - PLAINTIFF 
 

V 
 
 LEMBAGA PELABUHAN-PELABUHAN  10 
 SABAH     - DEFENDANT 
 
 

IN OPEN COURT 
THE 6TH DAY OF JANUARY 2006 15 

 
 

J U D G M E N T  
 

Introduction 20 

On 18 September 2001 the Plaintiff, IAY & Associates (suing as a 

firm) sued the Defendant Lembaga Pelabuhan-Pelabuhan Sabah, for the 

sum of RM35,851,300.00 for damages. The allegation against the 

Defendant was: “……the Defendant had in breach of contract 

wrongfully repudiated the said approval, the said Project and the draft 25 

joint-venture agreement and power of attorney accepted by the 

Defendant.” 

 
Facts of case 

The Plaintiff was a partnership firm and held a trading licence in 1997 30 

but not thereafter.  It then put up a 25-page proposal which cover-page 

generally described what the proposal is about, viz:- 
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In April 1997 the Plaintiff was able to procure the following letter 

issuing out of the Sabah Ministry of Communication and Works :- 
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and concerning the proposal of the Plaintiff. The particular provision of 

the Sabah Ports Authority Enactment 1981 under which the minister 

purported to act reads: 
 5 
73.(1) The Minister may give to the Authority directions of a general 
character, not inconsistent with the provisions of this Enactment, as to the 
exercise and performance by the Authority of its functions, and the 
Authority shall give effect to any direction so given. 

 10 
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Though there was an attempt on behalf of the Plaintiff to suggest that 

the Plaintiff had by that time given a copy of the proposal to the 

Defendant, I am inclined to believe that it was only given to the 

minister to procure her approval. That it was given to the minister by 

the Plaintiff can also be gathered from the 5 April 1999 letter of the 5 

Defendant to the permanent secretary of a ministry adverting to a 

proposed development having been submitted by the Plaintiff to the 

minister. In so far as the same having been given to the Defendant at 

that time, I am inclined to accept the evidence of  Mohammed Sahid 

Bin Hj Nawab Khan, the then secretary to the board of directors of the 10 

Defendant, that it was not so. This stands to reasons because the 

Plaintiff  had approached the minister instead of dealing directly with 

the Defendant regarding his proposal knowing full well, in my view, 

that his proposal would be rejected for the reason that another company 

had been approved for the project which minutes, reproduced below, 15 

will show. Furthermore, the absence of any document to show that they 

have already by 11 August 1997 forwarded the Defendant the proposal 

bear testimony to the fact that it was not sent given the wealth of letters 

that were exchanged between the parties and that accompanied 

documents that were being forwarded. What the Plaintiff had 20 

successfully done was to bypass the Defendant by obviously working 

top down, that is on the minister, to procure the said letter to more or 

less direct the Defendant to accept the Plaintiff as the entity to develop 

the port area while there was another company called Universal Apex 

Sdn Bhd that was already approved by the Defendant. The following 25 

minutes (in Malay) of the Defendant’s board meeting held on 8 August 

1997, would bear out that fact: 
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The relevant part of those minutes talked of (1) the Defendant having 

on 10 December 1996 resolved to accept a proposal of Universal Apex 5 

Sdn Bhd to develop the old port, (2)  but that the minister then directed 

the Defendant to accept the Plaintiff by the minister’s April 25 letter 

which the Defendant felt bound to accept and they resolved to cancel 

the offer given to Universal Apex Sdn Bhd, (3) that the development by 

the Plaintiff would be on a joint-venture basis and (4) that the Plaintiff 10 

be requested to submit detail development plan and financial plan. 

Those minutes also reveal the intention of the Defendant when it wrote 

the following letter to the Plaintiff on 11 August 1997: 
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On October 15, the Plaintiff through its consultant submitted the first 

draft of a joint venture agreement. Other drafts followed and were 5 

forwarded to the Defendant through its lawyers on December 5, 1997, 

February 9, 1998, February 26 and March 17.  The 5th draft agreement 

together with the power of attorney were accepted by the Defendant’s 
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board on 31 December 1998 unconditionally, argued the Plaintiff, as 

stated in the following memorandum: 

 

 
 5 

However, the penultimate paragraph of that memorandum made 

reference to an instruction to refer the draft agreement and power of 

attorney pursuant to the minister for approval under the provisions of 

the Statutory Bodies (Supplementary Provisions) Enactment 1997. That 
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document is an internal communication and was not extended to the 

Plaintiff.  What was communicated to the Plaintiff was the following 

25 January 1999 letter: 

 
 5 

From that letter it can be gathered that the parties had yet to agree to the 

valuation of the land and the Defendant counter-proposed a new sum of 
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RM5.8 million while indicating that the draft agreement and draft 

power of attorney have to be approved by the state government. The 

Plaintiff replied on 12 February 1999 to agree to the RM5.8 million 

valuation and no protest was made that the matter had to be approved 

by the state government.  The value of the land was for the purpose of a 5 

performance bond to be issued in favour of the Defendant and for an 

amount equivalent to the value of the land. 

 

In the meantime, on 31 December 1997 the Statutory Bodies 

(Supplementary Provisions) Enactment 1997 came into force and it 10 

contains the following provision: 

 
8.(1)(e) A statutory body shall not, without the prior written approval of the 
Cabinet enter into any joint-venture agreement involving land vested in the 
statutory body or alienated to it by the State Government for the purposes of 15 
the execution of its duties or the discharge of its functions under the State 
law pursuant to which it is incorporated; 

 

The Defendant then sought the approval of the ministry concerned and 

was told by a letter dated 9 December 1999 that the ministry had 20 

decided not to agree to the proposed development. This resulted in the 

following 14 December 1999 letter from the Defendant to the Plaintiff 

putting an end to the proposal:- 
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I turn now to the issues. 5 
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Issues 

The Plaintiff’s case is premised on the existence of a contract between 

the Plaintiff and the Defendant which the Plaintiff alleged the 

Defendant had breached.  In this regard the Plaintiff’s learned counsel 5 

in his opening address had said that the contract came into existence 

when the Defendant accepted the proposal on 7 August 1997 and which 

acceptance was communicated to the Plaintiff by the August 11 letter 

1997 or alternatively on 17 March 1998 when the Defendant approved 

the 5th draft agreement forwarded by the Plaintiff. This is the 10 

opportune place to consider when the alleged contract had been 

concluded.  By August 8 the Defendant had resolved to accept the 

proposal of the Plaintiff as referred to in the minister’s April 23 letter 

but no reference whatsoever was made to the 25-page detail proposal 

and instead the Defendant in their August 11 requested from the 15 

Plaintiff a detailed proposal. The Plaintiff had argued that contract had 

arisen as a result of the communication of the August 11 letter by the 

Defendant to the Plaintiff.  Now, s 7 of the Contracts Act requires the 

acceptance of a proposal to be absolute and unqualified.  Surely, even 

assuming that the 25-page detailed proposal was in the hands of the 20 

Defendant when they wrote the August 11 letter, it could only mean 

that those proposals were not accepted absolutely and unqualifiedly. 

The request for a detailed proposal could only mean a rejection of the 

proposal already put forth by the Plaintiff.  That being the case, no 

contract has arisen. In fact, no contract has arisen because there was no 25 

proposal yet before the Defendant but only the direction of the minister 
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to appoint the Plaintiff.  That is why the Defendant had asked for the 

detailed proposal to be submitted to the Defendant.   

 

It was then contended that the contract came into existence on 17 

March 1998. It will be recalled that 5 draft agreements in all were put 5 

forward by the Plaintiff which means that the Defendants had rejected 

the proposals contained in the previous four drafts leaving the 5th and 

final draft where the Plaintiff through their advocates had this to say 

(reproducing the letter)-  

 10 

 
 



 15

It will be noticed that the Plaintiff themselves said that the draft 

agreement was “for final approval” of the Defendant which approval 

can only be demonstrated by the Defendant’s seal on the agreement 

which had not taken place.  The Plaintiff had argued, relying on 

Charles Grenier Sdn Bhd v Lau Wing Hong [1996] 3 MLJ 327, Kam 5 

Mah Theatre Sdn Bhd v Tan Lay Soon [1994] 1 MLJ 108 and Ayer 

Hitam Tin Dredging Malaysia Bhd v YC Chin Enterprise Sdn Bhd 

[1994] 2 MLJ 754, that notwithstanding that term there was by then 

already a concluded contract.  It is useful to remind myself of what was 

held in Ayer Hitam Tin Dredging Malaysia Bhd v YC Chin Enterprise 10 

Sdn Bhd  (the other two cases being not necessary for consideration for 

the purposes of this case for the reasons which will be apparent 

hereafter) which are, inter alia, that: 
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(1) The existence of an agreement depends upon the intention of the 
parties, who must be ad idem. It may be inferred from the language 
used, the parties conduct having regard to the surrounding 
circumstances and the object of the contract. The court will generally 
apply an objective or reasonable man test. 20 

 
(2) Merely because the parties contemplate the preparation of a formal 

contract, that would not prevent a binding contract from coming into 
existence before the formal contract is signed. However, when an 
arrangement is made ‘subject to contract’ or ‘subject to the preparation 25 
and approval of a formal contract, it will generally be construed to 
mean that the parties are still negotiating and do not intend to be bound 
until a formal contract is exchanged. 

 
(3) Having regard to the fact that the letter did not contain details such as 30 

what ‘the appropriate indemnity clauses’ were, together with its vital 
qualifying clause, ‘subject to the following terms and conditions’, the 
present case fell within  the principle in Crossley v Maycock that if an 
agreement is made subject to certain conditions, then until those 
conditions are accepted, there is no enforceable final agreement. 35 



 16

 
(4) On its true construction, the letter did not constitute a contract binding 

in law but was only a record of terms which were agreed as a basis for 
the negotiations of a contract. It was a letter of intent, ie an expression 
in writing of a party’s present intention to enter into a contract at a 5 
future date. 

 

(5) ……. 

 

 10 

Since the surrounding circumstances and object of the contract are 

relevant consideration, I will now examine them.  The land concerned 

upon which the Plaintiff sought to develop for its proposal is land 

vested in the Defendants pursuant to the following vesting:  
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So, the condition upon which the Defendant held the land (and still 

hold it) is that they cannot “sell, lease or otherwise alienate” the land 

without the prior approval of His Excellency, the Head of State, Sabah.  5 

Therefore any contract that involves the sale of the land or any part 



 18

thereof without the prior permission of His Excellency, which 

effectively means the government of the day since His Excellency by 

convention only acts on the advice of the government, would 

necessarily be illegal as being against public policy since it went 

against the express condition lawfully imposed by His Excellency 5 

under the relevant enactment.  Furthermore, it is expressly provided in 

clause 4.1. (a) that the draft agreement is conditional upon, among 

others, the Defendant being able to successfully apply for a portion of 

the land to enable the Plaintiff to develop the same.  The Defendant had 

in fact sought the approval of the government ministry concerned but 10 

was not successful.  By March 1998 the Statutory Bodies 

(Supplementary Provisions) Enactment 1997 was in force and the 

enactment prohibits the Defendant from entering into any joint venture 

and from providing any security for loan without the prior written 

approval of the Cabinet (see s 8(1) (a) and (e) and 10(c)).  Therefore, if 15 

the contract was to have come into existence on 17 March 1998 then 

the contract would be caught by those provisions rendering them illegal 

as there was no prior approval of the Cabinet.  From all the 

circumstances I have referred to it must have been the intention of the 

Defendant to seek the approval of the government for the approval of 20 

the joint venture and hence until that approval was forthcoming the 

parties have not intended there to be a binding contract. The Plaintiff 

must have realized this as they have by their advocates’ March 17 letter 

asked for the final approval of the Defendant. A fortiori when the 

Defendant cannot deal with the land in the manner proposed by the 25 

Plaintiff and which involved a disposal of part of the land without the 

prior consent of His Excellency.  Another way of looking at this case is 
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that given the circumstances and facts I have set out earlier it was the 

intention of the parties that the necessary approval from the 

government be first obtained before the contract can come into 

existence and since the approval was refused there is no contract which 

the court can enforce. (See Crossley v Maycock (1874) 43 LJ Ch 379). 5 

 

Other issues raised do not call for consideration since what I have 

decided is sufficient to dispose of the case herein. 

 

Conclusion 10 

The Plaintiff’s claim is dismissed with costs to the Defendant. 

 

 

 

 15 

 

     Justice Datuk Ian H.C. Chin 



 20

 

Note: The trial was held on January 3 & 4, 2006. 
 
For Plaintiff: Sugumar Balakrishnan & Natasha Balakrishnan 
Advocates: Sugumar & Co 5 
 
For Defendant: Datuk Mohamed Bazain Idris, State Attorney-General 
   Mohd Saifurrazee Hussin, State Counsel 
   Dyku Fazidah Hatun Pb Hj Bagul, State Counsel 
 10 
 


